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plaintiff.theShulins,Barton & for

Sulloway Rogers,Woodworth, & for the defendant.Demand,

statutorynecessary to consider whether theAllen, It is notJ.
(P. 31)L., 321,indifferent c. s. couldrequirement that shall bejurors

By L., 339, 19, partyP. c. s. each incomplied with.found to bebe
peremptory challenges. rightIf this ofmay take threea civil cause

statutory and terms forimpaired, the conditionschallenge is lost or
not met.juryan aresetting up authorized

showingchallenge given jurorsa number of withoutright to“The
rights to ac-important of the secured theis of the mostcause one

preventsaempanelling jury-thatfor ofAny system. thecused. . .
byfull, unrestricted exercise the accused of thattheor embarrasses

And, therefore, compelledcannothe beright, must be condemned.
broughtchallenge until he has been face toperemptoryato make

proposed and ancourt, juror,with eachface, presencein of thethe
and of him as isgiven inspectionsuch examinationopportunity for

of Pointer v. Unitedjustice.”administrationrequired for the due
408, at common law there was no396, 409. WhileStates, 151 U. S.

yettrials, rightin civil when the ischallengeright peremptoryof
equal equaland be of benefit.statute, is to have forcegiven by it

11, 12) gives cases,in(P. 368,c. ss. which criminalL.,The statute
in aexcepted, challengesno more than civilcapitala naturethose of

legislative purpose asufficiently the of like basiscause, demonstrates
and criminal trials.and in both civiltreatment

(Stateright jurorsa to rather than select v.rejectDescribed as
challenge generally regardedisDoolittle, 92), peremptoryN. H. the58

securing ain fair trial than the court’shardly importantas less
tendency give partieschallenge. is in its to the assuranceIt material

way.in a and effective The termsof the trial valuableof the fairness
it construed as substantial rather thanrelating to areof statutes

Y.People McQuade, 110 N. 284. While “The mode oftechnical. v.
challenge suggestedto berightand of seem ‘mere rulesselection the

law,prescribed by likelyto be observed as mostby experience and
intelligence, integritygreatest impar-amount of andtheto secure

’ ” (State Wilson,by 398,. . . v. 48 N. H.tiality juryto the trial
aiding impartial,to an and toyet rules,such as secure avoid399),
fullyto be enforced.partial, jury,a are

conducted, onlydireordinarily the voir is of service nottrials areAs
qualifications,a but inenabling pass upon juror’sto alsoin the court



peremptory challenges.in as Ifassisting counsel their decision to
principala on and tojurorthe court has found indifferent both cause

mayfavor, partiesthe be and often is useful to thethe examination
passing right. helpsin In it inon the exerciseof their effect the discre-

as well as of the court.partieswhich the havetion
party exercising right challenge depends uponIf a in his of informa-

authority,independentlytion and outside of the court’s heobtained
may proved tocomplainnot that the information be false. There

case,in a and the information is not anjudicialis no aid such outcome
anproceedings gainedof nor is it as incident to the court’sjudicial

possible exceptionaduty impartialto an There is when thejury.have
given by party ofinformation has been the other outside the court’s

authority. necessary pass uponIt to it since the informationis not
here, although given by party, obtained,the other was as the case

understood, participation inquiry.is in thewith the court’s
authority,is furnished under the court’sWhen the information the

right right inchallenge protectionof includes the incidental its that
true. It is immaterial informa-the information shall be whether the

jurors sources,tion from examination of the or from othercomes so
long parta judicial proceedingas it is furnished as of the of establish-
ing panel “Juries, state,a a in organizedfor the trial of cause. this are

(Rowell Railroad,court” v. 514),under the direction of the 58 N. H.
if byand reason of false information furnished under the court’s

authority peremptoryaorganizing jury, challengeand in the as ato
prospective exercised, party havingis not thejuror rightthe of

effectively deprived rightchallenge though rightis as of his as the
right challenge implies fair exercise,were denied. The to its and if a

party by information through applica-is misled erroneous obtained
court, right impaired.tion to of isrejectionthe the False information

fairlythus and on is as aobtained relied destructive of constituted
jury application peremptory challengein to a a challengeits as to for

bycause. If court reason of false information a jurorthe found in-
different, illegality unquestioned.the of the verdict would be A

aequally illegal peremptory challengeverdict is when is not exercised
by given drawingreason of such information as incident to the of the

undertakingand to a fairjury to the court’s secure trial.
Argument findinga that trial pertinent.from the was fair is not

aquestion proper established,is tribunal wasThe whether and not
improperly fairly.anwhether tribunal acted If jurytheestablished

unfairly tribunal,is an unauthorized or partyestablished the whose
right impaired requiredischallengeof is not to submit to its verdict.
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onlyprovides. If two ofa trial as the lawjurynot had suchHe has
challenges givesthe allowedperemptory which statute werethreethe

manifest,illegal juryof thedrawingin a the character would bejury,
by oftrial fair and unaffected the loss thefindingand that the wasa

achallenge cure trouble. And situation inright of would not the
challenge its fairhas affected so that exerciseright of beenwhich the

authoritycourt’sby information obtained thepreventedis false under
right disabledbe the same basis. The is so andwould seem to on

efficacy,and and as toits essential value amountcrippled as to lose
deprivation.to its

rights,no ofused and there is waiverdiligenceIf has been thedue
principal or todisqualifieda either on cause the favorthat jurorfact

ground settingfor asidepanel verdict,a is sufficient thehas served.on
showing that fact accounts foraffirmatively the the verdict.without

jurythe is constituted. Har­trial is unfair becauseThe improperly
2Ames,v.rington Railroad, 77; 349;62 N. H. Rollins N. H.v.

462; Railroad, 21Evans, PageN. H. v. N. H.Tenney 438;v. 13
251; Hilliard,Plumer, N. H. Beattie v. 55 N. H.Wiggin v. 31 428.

v.Temple Sumner, 226,Smith andSo far as cases of State v.the
theyotherwise,Howard, 171,17 H. hold are overruled. AndN. there

makingin in a trialprincipleis unfairno substantial difference be­
disqualifiedapanela of which member is and one on which atween

although disqualified law, improperlyin hasmember, not been or
unfairly justiceto The demand of for a fairserve. tribunalallowed

try prime exacting. highly important,a “It isto is and thatcause
rightsconflicting adjusted byof individuals should be jurorsthe as

humanityimpartial lot Ames,the of will admit.” Rollins v. supra,as
asecuring impartial parties,fair and trial for351. “Next to isit

they aimportant they trial;should that have had such and,that feel
inanything impair respecttends to their belief thisthat must seri­

ously public generallytheir and that of thediminish confidence in
ability impartialthe the to tribunals forprovide dispensingof state

Hilliard, supra, 435,its Beattie v.justice subjects.”between 436.
presented lackquestion diligence.No is of waiver or ofhere due

innegligent allowing jurorcounsel was found notDefendant’s the to
relying givenin him.sit and on the information

any argument althoughis force in that the informationNor there
unintentionally so, and that there no badfalse was was therefore faith.

information,falsity regardlessharm in oflies the the of theThe
falsity partknowledge its on the of informant. Whileof the wilful

may intensify wrong done, notit is essential to consti-falsehood the
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wrong.tute brought bythe The isinjury regardlessabout falsehood
dishonesty,of its and the effect of misleadingthe information as

purpose giverather than a misleadingto gistinformation is the of the
injury.

passes uponWhile the trial court first a petitionmotion or afor
trial and disputed yetnew determines all fact,ofissues when the

found,facts onlyare thus or reasonablywhen one conclusion can be
drawn, the law a discretionaryrelative thereto is not St.matter.

Foster,Pierre v. 75 N. H. 10. appearingThe facts here that false
giveninformation was as an relatingincident to trial thatthe and

it uponwas without lack diligence, rightrelied of adue the to new
atrial follows as matter of law.

groundWhile the ofstated the motion to set aside the verdict
might strictly technicallybe and construed as limited to juror’sthe
qualifications legal indifference, yetand thatthe case shows the court

meaning scope validityunderstood its and to extend to the of the
organization findingsof jury.the The consider the situation at some
length standpoint, questionfrom this and no appears to be raised of

a purpose meaningsuch and of it,the motion. The court so treated
illegality juryand the of the unfairlybecause the defendant was

deprived rightof the full and free challengeexercise of the to ofone
fairly presentedits number was to the court’s attention.

New trial.
All concurred.

Rehearing. foregoing rendered,On After the par-decision was the
given argue case, byties were leave to file briefs and the reason of

and inaccident misfortune failure earlier so to do.

Allen, J. furtherOn consideration the result issame reached as
right challenge.to the ofdefendant’s

rightAs to the claim that the defendant challenge,waived its to it
say rightthat challenge waived,is sufficient to while the to was the

right rely givento on the information was not. The defendant took
acceptingits in the jurorchances because of on the informa-reliance

tion, but it did not take its of provingchances the information to be
erroneous.

Former result affirmed.
All concurred.


