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(Mr. Wyman orally),Wyman FarleyTuttle, & Starr and Ferdinand
plaintiff.for the

(Mr. orally),Warren, and Bois HoweHowe & Wilson Thomas J.
for the defendant.

committedMarble, defendant contends that LadouceurJ. 1. The
right way knowledgefull of theupon his of withtrespassa wilful

indanger; negligentthat if was thehe himselfsituation and the
variety” and,“negligence of the immaterialspeed,of it wasmatter

trespassto histhe occasion makemost, “but furnished Ladouceurat
highway”the was“irruptionLadouceur’s intoeffective”; that

responsible, intervening was thewrongful,“a cause whichtherefore
injury. Hines,of the Morier v.proximate plaintiff’scause”sole

48,H.N. 56.81
testimonysaya answer to this contention to that thecompleteIt is

Although he did notconflicting. the defendant testified thathighlyis
it,of marksuntil he was 15 feet there werethe automobile withinsee

appliedindicated had brake whenground that he theon the which
According testimony expert,an if heaway. to the ofor 25 feet20

traveling faster than an could havebeen 15 miles hour hehad not
acycle approachedin 10 or 12 He said: “Ithe motor feet.stopped

a tocar come from that corner. I turned thecorner, and sawblind
a at curb.”try collision,head-on and we collided theto to avoidleft

speed hour,20 an andhis was from 18 to milesHe admitted that
“going pretty “cuttingfast” and thethat wasstated Ladouceur

close.”corner
he abouthand, “justthe other declared that wasLadouceur, on

hour,”ancar “around a milecreeping movingthat his wasalong,”
any speed.at his Later he es-that he did not time increaseand

hour,4 an and that itat or 5 miles stated wasspeedtimated the
to the the street so that the de-south side ofhis intention to cross

accompanied byhim. com-behind twopasscould He wasfendant
testified, garage, I noticed he“As we left thepanions, one of whom
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hour,antraveling of about milesspeed,in at the rate 6 or 7was low
east andup,slowed lookedand as to the corner he almosthe came

had a beside thewest, crept he clear visionupand then he until
ThenKelleyof street. heparkedthat were on the sidemachines

ancoming he madecycle down,this andkind of noticed motor
did, cyclehis he shot toget way,effort out of and as the motorto

street, place.”the collisionhis left side of the and then took
right fast,” thatThe testified car “came out theplaintiff that the

defendantthen close north curb and that thecyclemotor was to the
the that the defendantsharplyturned it to left. She also declared

opinionand andexpressedwas too fast” the that both Gould“going
Ladouceur, speed great,if their not been so have avoidedhad could

If the her that no cars werejurythe accident. believed statement
street, they maynorth side have foundparked on the of the well
ample stoppedthe season butthat each driver saw other in to have

doing attempted passto in of the other.negligentlyinstead of so front
be a matter of law thatsuch circumstances it cannot said asUnder

injury.negligence plaintiff’ssole cause of theLadouceur’s was tire
a motorinapplicable.Morier v. driver ofThe case of Hines is The

way in that arightnot have the of the same sensevehicle does
engineer McCarthy Souther, ante,has 29. Andlocomotive it. v.

cycleof the in Hines can beeven if the driver motor Morier v.
righttrespass” uponsaid to a railroad’shave “committed wilful the

way,of this does not mean that the rule in that case shouldenunciated
highway rights aretravelers,be to whose and duties moreextended

strictly question proximate “essentiallyThe isreciprocal. of cause
fact,of and is so in this Derosier v. Com-jurisdiction.”one treated

451, respon-pany, N. H. 462. have foundjury81 The the defendant
thatplaintiff’s injury, theysible the and the fact also foundfor have

responsible exempt fromequallyLadoiiceur does not the defendant
420,liability. Freeman, 432,full Ricker v. N. H. The court50 433.

correctly adenied the defendant’s motion for directed verdict.
though prevented2. could have accidentEven Ladouceur the

dangernegligentafter he knew of the defendant’s and theconduct
him,that confronted it not follow that cannot re-plaintiffdoes the

against questioncover the defendant. is byThe raised the defendant’s
request chargethat the court injurythe substance that if Ladouceur
had collision,last clear chancethe to avoid the the defendant could
not be found liable.

applies only injuredThe last-chance doctrine to cases where the
party ordinaryin qualifies generalis not the exercise of care. theIt
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a negligent plaintiff impu­rule that cannot recover. isHere there no
anytation plaintiff cycle,that the had control of motor or wasthe

entrusting safety If,in her tocareless the defendant. under such
conditions, by negligence placed perilousthe defendant his in aher

byinjured preventsituation where she was the failure of Ladouceur to
discovering peril,the accident after her the defendant could not

liabilityescape against him,in her suit even if he could himself
theoryagainstrecover Ladouceur on the of the last clear chance.

concerned,So far plaintiffas the is she can look to either or both of
parties negligent conjoined producethe whose acts have to her injury.

Zebnik H.Rozmus,v. 81 N. 45.
3. to juryThe court was also asked instruct the that as between

Ladouceur, rightGould had way.and the former the of Since there
driveway garage Kelleywas no that from theevidence the to street

highway private way authoritywas a or a laid outeither under of
statute, statutory duty (Laws 1923,was under nothe defendant

78, 1)c. yield precedence Latham,s. to to Ladouceur. Dowv. N. H.80
492, Wetherell, N. H.496; not,v. 82 513. This didSummerfield

himhowever, statutory provision, givein further anthe absence of
way.unqualified right jury correctlyabsolute and of The were told

parties reciprocal dutythat the owed to each other the to act rea-
sonably.

requested4. anThe defendant also instruction that he could not
proximatebe found if wasnegligenceliable Ladouceur’s the cause of

plaintiff’sthe This would not be trueinjury. unless Ladouceur’s
negligence proximate requestwere found to be the sole cause. The
ignored contingency mightthat collisionthe the been due to thehave

andnegligencecombined of both Gould Ladouceur. The in-court
theyjury theyformed the that could not hold Gould liable if found

negligent, negligenceor if thatnegligent,he was not such was not the
proximate of the accident.cause

requested that5. An instruction was also to the effect there was
anyno could find thatjuryevidence from which the Gould had

Kelleyreason that an automobile would enterto believe street from
the north.

Manchester,a of and hadThe defendant was resident traveled in
thicklyalocality part city.that He considered it settled of thebefore.

1921, that no119,Laws c. s. 13. He testified there were vehicles on
highway Moreover,to obstruct his vision.the north side of the the

“may parta vitaljury view,had a which have furnished of the
65; ReynoldsCompany, 63,N. H.evidence.” Crowtherv. 79 v. Com-
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conditions,421, provinceit was423. Under such theirpany, 81 N. H.
knew, ought known,or tothe defendant haveto determine whether

likelydrivewaya from which cars toapproachinghe was werethat
Perkins, ante,emerge. v. 39.Judd

followingrequestedfurther the instruction:6. The defendant
anybe fornegligentfound nor cause the“Gould’s conduct cannot

all circumstances drove hisyouif find that under the heaccident
personsuch amotorcycle speeda manner as to and otherwise asin

motorcycle.”adriven The courtordinaryof care would have
by ifinstructing jurythe thatrequest in substance thegranted this

person ordinary prudenceto a of care andfailed do whatdefendant
circumstances, negligent;the same he washave done underwould

aotherwise, person operatingthat “a in motornot; vehiclehe was
care, regarddegree and in to matter ofuse a reasonable of themust

greaterhis at a of than isoperate speedshall not vehicle ratespeed,
taking into all of circum-properand consideration thereasonable

theystances,” and that if should find that “the defendant Gould
notnegligencenot if thenegligent, negligent,or that such waswas

inthey aproximate accident,”of the would return verdict hiscause
favor.

remaining request speedfor an instruction that in7. The called
negligencenotperof miles hour would be of unlessexcess 15 evidence

contributing request,a cause of This wasit was the accident. which
effect, mayin be considered in connection with the answergranted

inquiry inquirya from jury.the court to written the This was asof
regarda person using reasonable and properfollows: “Would care

exceeding speedtraffic is the limit be liable?”for who
argues question necessarily for aThe that the calleddefendant

sayin that anegative answer, since it is a contradiction toterms
in of be mean-person negligent.the exercise reasonable care can The

ing inquiry byof the is not to be tested strict ofrules construction.
analysislanguageIf the of the court not withstand severe criticalneed

(Mason Railway, 305),H. of300, languagev. 79 N. much less theneed
presiding justice statutoryThe hadjury. previouslythe read the

relating speed,provisions jury, objectionto and had told the without
that in of waspart, speedon the defendant’s excess 15 miles an hour

(P.prima 1921, 119, L.,of c. s.negligence.evidence Laws 13facie
103, 18). obviouslyss. 17, By question juryc. their intended tothe

persona inask if otherwise of due could be foundthe exercise care
driving anmerelyliable for than 15 hour. The court sofaster miles

interpreted inquiry, speedthe and answered: “If the excessive rate of
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was not orjustified excusable and orwas the cause one of the con-
tributing of personcauses the accident negligentthe would be even
though exercising in respects.”due care other This inanswer was
practical conformity request, generalwith the defendant’s and his
exception accordinglythereto is overruled.

Subject8. to exception,the defendant’s counsel for Ladouceur
tending proveintroduced evidence to that at the ofcorner Alsace

Kelley streets,and about 130 feet of driveway,east the there was a
sign worded, “Dangerous corner, carefully.” Assumingdrive that
the can againstdefendant this exception plaintiff,invoke the it is

unavailing. jury respectingnevertheless The were instructed the use
of the as admitted,evidence follows: “This ... isevidence not for

purpose .proving anythe of . . particular spotthat there was in
locality youthat dangerous, gentlementhat was for maybut what

consider it to be worth directing anybody’sas attention to an occasion
theyfor them alongas limited,drove to be cautious.” As thus the
clearlyevidence was Mannion, 518,admissible. State v. 82 N. H. 525.

Exceptions overruled.
All concurred.'

)Grafton,
)23,June 1927.

George Calley Hampton Literarya.,H. Trustees,& v. New
Institution.

(Mr.Jewett & Jewett Theo orally),S. Jewett plaintiffs.for the

Veazey,&Owen Clarence G. and (Mr.Swain Frank N. Parsons
fororally),Parsons the defendant.


