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(Mr. Wyman orally), plaintiff.for theTuttle, Wyman & Starr

(Mr.Warren, orally),Howe & Howe for theWilson defendant.

Marble, superior powerhas toJ. “That the court reserve with-
questions opinionruling importantout of for the of supremelaw the

Conn,v.court is settled.” Manchester Amusement Co. 80 N. 455,H.
461; Baker, plaintiff’s76 261. The exceptionGloverv. N. H. to the
order of transfer is therefore overruled.

petitionsdefendant that the should haveThe contends been dis-
complyplaintiff requirementsto with themissed because the failed of

S., L., filing(P. relatingP. c. c. to the of in-62),57 inventories. The
byquestion Arlingtonin sworn to the treasurer ofventories were the

notary publicMills inbefore a Massachusetts. The fact that justices
selectmen, specificallyand arepeace,of the assessors named in the

“empowered prescribedstatute as officers to administer” the oath
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' 6) not render such officers the(P. S., 57, 8; L., 62,c. s. P. c. s. does
authorityBy conferring this on select-purpose.sole officialsfor that

legislature apparently intended to increaseand themen assessors
so authorized.number of officialsrather than to limit the

purported to enumerate thesuggestedIt that the inventoriesis
plaintiffthan that of theratherproperty plaintiff’sof the treasurer

itobjection,a technical isIf can to constituteitself. this be said
that the inventories wereby findings of the refereeobviated the

Mfg Manchester,v.(Amoskeag Co.goodand filed in faithexecuted
way legally insufficient, that such200, anyif in202),70 N. H. and

(Kerbyandmistake, misfortune v.insufficiency accident,towas due
cited); that the inventories301, 307,H. and casesCharlestown,78 N.

legally necessaryinformation togave to all theas filed the assessors
theyinvoices; that were filed with no intentmakinginaid them their

notthe assessors were misled.assessors,to and thatmislead the
proceedingmakes the“The statuteWeare,Melvin v. 56 N. H. 436.

summary one, froma free technical andfor of a taxthe abatement
obstructions,” Manchester, 38,58 N. H.Mills v.formal Manchester

liberally, in advancement of the rule of39. It should be “construed
Portsmouth,Trust Co. v.lays &c.it down.”justiceremedial which

203, 207.40 N. H.33; Dewey Stratford,59 N. H. v.
claimthe defendant’s thatanswerfindingsThe of the referee also

ratable estate.account of itsplaintiffthe did not render a full
to assessors evidencenot offer theplaintifffact that didThe the

propertyor that the of theby thempropertythat its was overvalued
taxation isfor notundervaluedtaxpayersother of the town was

ina claim was made thesuchimportant. found thatThe referee has
hearing athe over rule ofcontroversy arose atpetition, but that a

would havedisagreementa whichlaw, and inthat this resulted
maySelectmen abatepresentationrendered of the evidence.futile the

(P. L., 64, 13).c. s.59,c. s. 10“good S.,a P.tax for cause shown.”
aappeal is restricted toonplaintiffBut this does not mean that the

by atevidence theonly supportedretrial of as weresuch causes
by abate,tothe refusaloriginal hearing. “aggrieved”isplaintiffThe

proceed-of the formera reviewappealand his mererespectis in no
an fromappealis thethe courtings. application by petition to“The

appellantabatement as theanrefusal of make suchthe selectmen to
Edes v.assessment.”from theasks, practically appealand is an

denyingnot in theerrBoardman, 580,58 N. H. The referee584. did
Co.Bean &c. v.Seepetitions.thedefendant's motion to dismiss

Jaffrey, 80 N. H. 343, 345.
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theimproperly dealt withthat the referee hasparties claimBoth
total valueplaintiff that theThe contendsvaluation.question of

findings Itspecial subject.on thewith certainis inconsistentfound
legal righta toas a hadriparian ownerargued plaintiffthat theis

Lawrence, and thatat its mills inSpicket riverwaters of theuse the
Salem; that the structures there erectedtaxable inuse notsuch was

use,solely regulatingof this and couldpurposefor thedesignedwere
very valuable than the use itself.nature of the case be morenot in the

price engageda for millsspecially that reasonableThe referee found
gallons;$10process-water perwas millionenterprises payto forin like

average gallons permillionan tenplaintiffthe consumed onthat
capitalized of thisdays year,in the and that the valueday for 300

theory $400,000be touse, plaintiff’s adopted,were wouldif the
invoking every ap-the rule that$500,000. this, plaintiff,From the

parts greaterno“make the values of thefor taxation mustpraisal
Strafford,(Cocheco v. 51 N. H.Mfg Co.than the value of the whole”

“regulators”argues mere455, 479), that since the reservoirs were
only part thing regulated,a of theirconstitute theand could therefore

a of law.by must excessive as matteras found the referee bevalue
argument assumptiondifficulty this lies in the erroneousThe with

plaintiff’saattempted placeto on thevaluethat the referee has
figure.inrights and has included the reservoirs thatprocess-water

arguesitreferee, here,as that textile millsplaintiff argued to theThe
and that oneprocess-waterof no would under-must use a vast amount

dear; thata mill where such water was before theto locate newtake
practically the ofquestionin all water theof the reservoirserection

cost,in atplaintiffto the Lawrence lowSpicket river was available
determining propertyvalue of the reservoirs as Salemand that in the

largely disregarded,be since theexpense of construction shouldthe
value,not in Salem but inwere reflectedbenefits derived therefrom

use, previouslyhadplaintiffwhich thethe value of the Lawrence
taxable inand which was not Salem.owned

“that so farplaintiff’sit to be the claimreferee understoodThe
value,storage the commercial isbasin has commercial valueas this

is and thatin the water used”to the mills Lawrence whereattached
“bybe determined thepropertiesof the should thereforethe value

might fairly payto incompetitive mills have the marketthatamount
plaintiff mightIn that thesupply of such water.” orderfor a similar

theory, the found thatrequisite data to test this refereethehave
mightall be at alland other markets which“in the Merrimack

amounts of forprices appreciablefor water similarcomparable, the
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purposes range per$1 gallons $19from million perto gallons,”million
average pricesthat the “fair of these approximatelywould be $10

per gallons,”million and that under the conditions in which the
plaintiff situated, price approachingis a averagethe would be a

price. findingreasonable But his of isvalue not based on plain-the
theory. hand,the expressly repudiatestiff’s On other he theory,that

declaring that each mill “has a supply problemwater own,of its ac-
cording geographical topographicalto its and situation,” and that

plaintiffposition unique, onlythe of the is since its market for water
Spicket valley.inis the

support finding.was evidence to this reportThere As the is under-
stood, plaintiff’s theory is rejected merelythe because other mills are so
differently theythat afford adequatesituated no basis comparison.of

plaintiff is correct in its propertyThe contention that any“the in
thing consists in the use.” Barker Company,v. 571,78 N. H. 573.

entitled, therefore, byto properIt was establish evidence the value
rights processof its entire water for uses and to insist that the reser-

voirs, only part rights,which constitute a of those could not be found
such totalto exceed value.

plaintiff complainsfurther thatThe the referee has properlynot
ripariandifferentiated between the of inuse the water Lawrence and

storage systemthe effective use of the as such. reportYet the states
that has taken into“the referee consideration the fact that this

greaterinproperty Salem has value it canbecause be controlled and
byprofitably plaintiffin Salem the for ofused the benefit its mills

Lawrence,situated in and has thatconsidered the value of the
may byinplaintiff’s mills Lawrence be increased reason of these

rights being capableand of control benefit,”owned for its and that
finding propertiesof in question“in the value the insituated Salem,

adjustmenthas made such apportionmentthe referee and of such
advantages plaintiff’s rightsbetween the inreservoir Salem and its

lawfullymills in Lawrence as seem to himsituated and justly to
Moreover,belong property.” specificallyto each the referee declares

in his anythat he has not included valuation “the value of of the
arights plaintiff riparianas Spicketof the owner on the river at

plaintiffAnd while the asserts thatLawrence.” the referee has done
thing saysprecisely done, clearlythe which he he has not this asser-

ademonstrably true as ation is not matter of law. In case where it is
interdependencenecessary values,to consider of problemthe of

Mfgfact.adjustment Strafford,fair is one of Cocheco Co. v. 51 N. H.
455, 478.
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finding ofhave based hismayrefereeassumptionOn that thethe
argues that such costconstruction, plaintiffof thevalue on the cost

meaning statute,of thethevalue withinrepresentcannot market
analogousin isthis casehas that the investmentsince the referee found

requires that the annualofevery principle insuranceto insurance and
aoutlay long seriesof the overby a distributionvalue be determined

applied merelymay be as toargument soundyears. Althoughof this
allby appraiseto taxableobligedare lawinsurance, yet assessors

P. c.(P. S., 58, 1; L., 63,c. s.property “at its full and true value”
bymay be held the owners. real1), and the fact that certain estate

anypropertyappraisal of this onauxiliary permitdoes not anfor use
by the statute.other basis than that demanded

ofto-day, the maintenancearepropertiesAs mill conducted
areprocess use essential unitsstorage powerboth for andreservoirs

good sagacity sanc­If businessin the value of the mills themselves.
of such aexpenditure a sum for the constructionspecifictions the of

ex­locality, be claimed that thisparticularin a it cannotreservoir
locality.in thatpenditure of structureis not evidence of the value the

plaintiff’sthe contentionis this conclusion inconsistent withNor
productivein the value forthat the taxable Salem isvalue which is

taxing Storage capacity is of the chiefwithin the district. oneuse
to aconsidered, and notto that element is annexedelements be

AmoskeagMfgin itself.distant but is inherent the structuremill-site
Gilford,Lake v.Concord, 562; Winnipiseogeev. 66 N. H. &c. Co.Co.

337; Mfg plaintiffH. 455. TheStrafford,64 N. H. Co.v. 51 N.Cocheco
profitable,at is and that it wasconcedes that the investment Salem

by circumstances,justified judgment.sound Under such thebusiness
finding property questionin in wasreferee was warranted that the

what itworth cost.
report theIt that the motion to the to refereefollows recommit

allegedof in is without merit.for the correction errors valuation
ofThe same is true of the defendant’s contention that the value

definitely bystorage system acquiringin the cost ofthe Salem is fixed
valley.system Spicketin It is obvious that noanother elsewhere the

storage duplicate another,be of and thatproject can ever the exact
necessity bybe amany of value must of discloseddiverse elements

any systems. ofcomparison Especiallyof is this true when onetwo
systems a it ispurely hypotheticalthose is one. While admitted that

plaintiff financiallyis to for apayable the market value waterthe
notsupply reasonably adequate needs,to its it does follow that the

plaintiff more thanany payor other would the costmanufacturer
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system acquire apresentof the to substitute. The answer to the
inquiry, property by“If the adefendant’s had been owned third

whatparty day, plaintiffon assessment would the or other customers
paid depends uponforprobably many includinghave it?” conditions;

storage developmentfor and apricethe demand atthe which mill
developmentdeem such questionowner would feasible. The is

fact,ofpeculiarly byone and “facts cannot be Remickfound rule.” v.
Merrill, 225,H. correctly80 N. 227. The referee .held that the cost of

merelysubstitution was evidence of value.
appraisalThe defendant makes the alternative claim that the

$1,000,000”should requiredhave been “about thebecause evidence
findingthe that the ofcities Lawrence and Methuen were customers

1,property April 1923, substantiallyfor the on at price.that The
purchasedevidence that these cities would have plaintiff’s prop-the

erty any priceat that or other is far from conclusive, and the de-
effectually disposedis aby negative finding.fendant’s contention of

plaintiffThe relies on various exceptions to the evidence. Those of
the defendant are waived.

The aenterprise profitableconcession that the is justifiedone and
by good judgment is necessarilybusiness not an admission that the
property plaintiffis worth what it cost. agreeThe not thatdoes the

if on ainvestment is sound taxed goodcost-valuation. It is sometimes
apay thingbusiness to more for than it will sell for in the market.

It competent plaintiffwas therefore for show,the to if so,it could do
moneythat was onspentmore they fairlythe reservoirs than were

worth, and that the result a “capitalnet was loss” which could not
by“be oftranslated the town Salem into market value for the purpose

resulting permanentof taxation with its annual burden.” The de-
plaintiff’s treasurer,fendant called the Chamberlain,Albert H. as a

On plaintiff’scross-examinationwitness. counsel asked: “Whether or
not, yourin opinion, price by youpaidthe youfor the thatland
bought inup there Salem was in excess of youthe fair value of what
bought?” objectedThe defendant unless the thoughtreferee the wit-

“ experienceness had had some in Salem land values” that would be of
toaid him. The ruled:referee “I think I it,will exclude whether he

not, subjector plaintiff’shas to exception.” And in plain-toanswer
inquiry, groundtiff’s “Is that on the qualification?”of oflack he

continued: “I won’t make that finding, goodbut I don’t think it is evi-
theydence, paid price.. . . the I said before,As the conditions under

they paid pricewhich the is competent evidence, but orwhether not
they paid much,too I Idon’t believe should allow. ... I don’t



159

isArlington MillsChamberlain, representing theMr.thatbelieve
excepted.Whereupon plaintiffthat.” theto dopositionin a

“opinions ofby thealways bepropertyof can shownThe worth
Mfg Co. v.(Cochecoto of its valuewitnesses, qualified judge” Straf­

theestopsno of law which455, 476), there is ruleford, H. and51 N.
testimonyshowing hisby ownpurchase fromperson has made thewho

thing bought istestify the that the(if subject)to onqualifiedhe is
of evi­ordinary rulespaid. Bythan the theactually priceworth less
State,R.(Boston Maine R. v.appliedbe &dence, must herewhich

testimony excluded.515, 520), improperlywasN. H. the76
town,a of the defendantplaintiff’s exception, selectmanSubject to

assessing offi­merely ofexpertan but “as one thetestifying not as
Itthe assessment.to certain ofcials,” permitted state detailswas

R. R.Mainealthough rule in Boston &suggestedis that the laid down
introducing thisState, 86, 91, prohibited plaintiffN. the fromv. 76 H.

appraisaltheirevidence, the should be allowed “to sustainassessors
the factthey argumentit.”by testifying how made This overlooks
hearingimpeachmentno of here Since thequestionthat is involved.

trial,a newreferee in broadest sense of the termbefore the was the
finding wasplaintiff right,of formerto which the was entitled as the

thannothing orimmaterial. “The statement amounted to more less
questiona ofof conclusion one . . . uponevidence the of tribunal

a beforefact, having questionto another tribunal similarinfluence
in­testimonyit isway.... to find the fact in Thatthe same such

competent by Elwellrepeatedis settled the decisions of this court.”
Roper, 257, Railroad,N. N. H.254, cited; Olneyv. 72 H. and cases v. 73

85, 89.
likelyquestions presented by remainingThe the are notexceptions

uponto arise a retrial of case and not be consid-the therefore need
trial” ask-preclude plaintiffered. The order “new does not fromthe

“ing superior questionthe court to limit the Theissues to be retried.
beyond gofar inhow the correction of the the trial musterror new

trial, Railroad,order to afford a fair of N. H.is one fact.” v. 81West
522, 533.

possible repetitionIn to a error,order avoid of is calledattention
byto the method which has at amount of thethe referee arrived the
makingIn his ofcomputationabatement. has true valuehe found the

inproperty Salem,the taxable valuationall and on the of thatbasis
a tax rate. plaintiffestablished new The amount of the thetax which

paid has been by applyingshould have determined that to therate
newly plaintiff’svalue of property.found the mode ofBy this calcula-
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tion plaintiff requiredthe would be to assume more than its share of
taxthe burden because the taxes received from the other landowners

were assessed at a adifferent rate and on lower valuation. “As it
appears by appraisal bythat the made the assessors the taxable estate
in citythe plaintiffs’other than appraisedthe was at thanless its

value,true appraisal plaintiffs’ propertythe of the whole at the same
assignratio would plaintiffsto the their share of the burden.” Amos-

keag Mfg Manchester,Co. v. H. 200, 206; Winnipiseogee70 N. Lake &c.
Co. v. Laconia, 337,N. H.73 339.

New trial.
All concurred.

)Strafford,
)6,Dec. 1927.

Doe, (DwightAdm’r Hall,Robert c.t.a.
Lucy.d.b.n.)Adm’r v. M.Anna


