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partin the basis of his decision.theythat werediary persisted andthe
large masses of evi-ruling uponofpractice provisionallygeneralA

the or when therulinga final at the end of casetosubjectdence
made, approved.isis notdecision

trial.New
concurred.Snow, J., did not sit: the others

Belknap, )
)6,Dec. 1927.
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(Mr.Cooper Cooper orally),Gardner S. Hall and Burt R. for F.
Sumner Coe.

Temple Temple (of (Mr.& Massachusetts) Temple orally),Winfield
for Eliza W. aHarrington, residuary legatee.

(by orally),Stanton Owen and Blaisdell, trustee,brief for Bertram
residuary legatee.a

Massachusetts)E. (of UptonWilliam McKee and Robert W. and
Winthrop Wadleigh, the Christ, Scientist,for First Church of a
residuary legatee.

McLane & and John P. Carleton,Davis for aWallace,Addie
residuary legatee.

Allen, J. alegalWhatever the technical character of real estate
personalmortgage being estate,as or itsreal dominant feature is of

security obligation.for primarythe It is collateral andthereto de-
pendent discharge obligation dischargesthereon. The of the the

discharge mortgagemortgage, dischargewhile ofthe the does not the
obligation. mortgage representandobligation sep-The the do not

independent except necessaryand of far isproperty,arate items so as
mortgage carry obligation,for The not thetheir enforcement. does

obligation superior controllingbut it the that is and theis element.
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mortgage lesseningin the chanceswith it as incidentalIt carries the
non-performance.of its

understandinggeneralsimple are stated as theThese observations
transactions, the testatrix.familiar with real estate as waspersonsof

by ofmeaning speech to rulesof common is be determinedAnd the
by legalordinary understanding rather thancommon andsense

largelywhich have themselves becomedefinitions and rules of law
that theby equitable generaldoctrines. There is no rulemodified

meaning.meaning language presumptivelyis even the actualliteral of
mortgages aspectsin asitself treats of real estate mostWhen the law

layman regardsa as includ-personalty, argument that his real estate
mortgagesing his on real estate becomes ineffective.

by mortgage mortgages, neithernotes secured are often calledWhile
mortgages ordinarily or realthe nor the are called considerednotes

in to the con-estate. It is to be assumed the absence of evidence
ordinarytrary giventhat the testatrix intended to have her will the

meaning language. assumed,of And it is to whetherand usual its be
lawyer drawing will,or a assisted in that understoodnot her the she

mortgage personal propertyto and to have theirthe debts due her be
legaciesin bequests pecuniarysitus Laconia where she lived. The of

residuary disposed personal estate,and of andthe clause her there
nothingis to show that toshe intended her devise of real estate

any property ordinarily regarded per-Sumner to be inclusive of as
sonal estate.

admittedly strange mortgageIt and foolish for debtswould be the
legatees personalty goto go mortgagesto the of the and for the to

separately Sumner,to and mort-the claim is made that because the
gages estate, theyof of inpartake the nature real are included the
devise, inclusion, mortgages carryand of the debtsbecause the the

practical carrywith them. The is that mort-answer the debts the
theygages, go together personal estate,and since and the debts are

mortgages personalty. predomi-are also to be as isthe treated What
Anynant includes what is related. over-technicalsubordinate^

realtylapping personalty mortgagesbetween the debts as and the as
reasonably resolved, practically.to and tois be the will is be construed

If B stocks,A’s will leaves his notes and C his C not receive thedoes
given B.stocks which secure the notes

ordinary understanding theThe of real estate transactions which
adverselyanyhadtestatrix determines doubt as to what she intended

bysupport givento the devisee’sclaim. for isFurther this conclusion
money equalbequestextrinsic evidence. The to Sumner of to the
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atmortgageamount of due from him date of the willthe debt the
probative in-strong mortgagehas to show that the was notvalue

partbe as a of If thetended to included the real estate devised.
bequest forgivealsogive moneytestatrix had to the of andintended

she haddebt,the it not seem that she would think sodoes reasonable
provided by a estate mort-devise of the real estate because realthe

naturallypurposeagage Expressionsecured debt. of such wouldthe
by to as between thebe shown definite reference the debt. And

legateesresiduary of testatrix and Sumner whowho were sisters the
naturally to inbrother-in-law, gowas her her favor would the former

opposingthe absence of evidence.
belongedin the towns named hadpropertyThe claim that the two

and it toto testatrix that she wishedthe deceased husband of the
go support. Itfamilyto no of value in itsback his has evidence

from himappear any mortgaged property camedoes not that of the
giftor that a in her to Sumner. Nor does theshe had such motive

(P. 6) “Every ofL., 297, s. that devise real estateprovidingstatute c.
pass therein,. . . unless it shallshall all the estate of the devisor

pass estate,”that it a affect the result.appear was his intention to less
inapplicable,If in that there no intentionit is met the conclusion was

any property.pass mortgagedthe devise to to in theSumner estate
mortgages paymentto for the es-givenAs to the secure realtwo

made, theirtate sold after was additional reason for exclusionthe will
ademption.of thefrom the is found under the doctrine Whiledevise

prevailsnow that all for the of wills have beenrule rules construction
primary controling purposeandsubordinated that theprincipleto the

reallyin intheir is to out what the testator meantconstruction find
only theylanguage of asthe and that rules are serviceused such

naturally meaningthe of.logically helpand in the ascertainment of
expressedlanguage, here-in thethe and while the rule has been

of wills areuponenunciation the constructionthat “former decisions
case,given binding givenin a unlessnot to be force of authoritiesthe

aslanguage are so far identicalthe of the will and circumstances
Babb,(Galloway 77 N. H.not to admit a distinction” v.of reasonable

259, 225, 227), principleN. H. the of260; Merrill,Remick v. 80
itsademption practicalis distinction frompertinenthere without

given authority.toapplication in are therefore becases,similar which
asimple only disposal propertyIn ofcoveringits cases whereform

Gardner, N. H.(Gardner 257;in v. 72the testator’s lifetime is shown
True, 322),Drake v. H. it has extended to cases where the72 N. been

“exchanged If the testatrix inproperty property.has otherbeen for
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depositsbank and used or reinvestedher had withdrawn thelifetime
upon thatthe can be little doubt the authorities thefund there

Converse,legacies by destroyed.”her Morse v. 80be actionwould
by“A legacyN. is in case: is adeemed the24,H. 25. It said thisalso

thing by inchangethe ... or such its characterdestruction of itself
avoluntarily by change testamentarythe as indicates ofmade testator

partial ofan revocation thepurpose, intentional will.”
operated thatconveyance here of the real estate so the tes-The

in ordinary ownership,tatrix it at her decease the sense ofdid not own
though paymentand the in full had been madethe situation is same as

hadunpaid priceor had not been secured at all or beenthoughas the
outrightchange ownership securityThe from tosecured.otherwise

changeandownership so radical in character effect that the ofwas
language contrary,in oftestamentary purpose, the absence to the is

change givena in the form of isadequately manifest. While what
(Ford Ford, changeademption 212),is an v. 23 N. H. the herenot

the result thewas and character. That is to leave deviseeof nature
slight compared with the testatrix hadreal of value as whatestate

importance,is of it her intentionwhen made her will not since wasshe
ormightthat sold decease itsnot have what be before herhe should
pricethereby. unpaiddebt theunpaid price secured The due foras

sale, legacynot to him in of nobeing given either instance there was
securityto him of the therefor.

in Chasepresented expressly left unconsidered v.The situation was
of553, special languagea in which the will thereMoore, 73 N. H. case

supportinademptionthat was intended. Butconsidered indicated
McNaughtonfollowingof the are v.result reached cases cited:the

Waters, Re Bern­201; 203;Y. v. 118 Md.McNaughton, 34 N. Walker
re 1 Ch. v.hard, 603; Clowes, 214; Mills,Ia. In Hunter134 [1893]

Raisbeck,12 Sim.Burd, 246;29 S. v. 1 Moor v.72;C. Skerrett Whart.
Clark,of 56 N. H.123; Winne, PaigeAdams 7 97. The case Clark v.v.

mygave “all in­105, readily distinguished. The will thereis to be
aa mortgage,”of I now hold with de­terest in the real estate which

debtscription Disposal mortgageof the and the itproperty.of the
definitely de­be the realsecured was held to made. Since estate was

in it made hisonlyscribed and testator’s interest when he willthe
mortgagee, anywas a conclusion have defeatedas other would his

clearly, although poorly, expressed purpose. Putnam,And in Bills v.
such554, phraseology64 H. the of the will there construed was asN.

changeto in of waspropertythat a character the devised notshow
ademption.to accomplish an
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use lan-grantor’s righta and to theIn of “devisor’senforcement
they (Smithit”in in understandguage people the sense whichof the

not123, asFurbish, 158),N. H. the will is therefore construedv. 68
ordinary meaning ofmortgage debts, in thegiving the sinceSumner

no cir-no of that nature and there aregave propertyit himlanguage
meaning Andshowing that an unusual was intended.cumstances

mortgagegiveit him thegive debts,him did notnot thesince it did
security payment.for their

farm, generalRuiterquestion about the thethere is moreWhile
bymortgage heldlead the exclusion of thewhich toconsiderations
toapplicationof are same in theirat date the will thethe testatrix the
noher had ownedIf she made willproperty.this the testatrix when

clause, adevisingof differentthe terms theother estate withinreal
only propertyreached, the fact that it was themight be sinceresult

presumably makethe of the clause wouldwhich then meet callcould
in feeBut as there was real estate ownedpropertyit the intended.

farm notcall, of the Ruiter isthe the inclusionwhich answered
demonstrated.

aspectsin inof the the farm was certainthe interest testatrixThat
layman’s standpointaownership is undecisive. Froma real estate

In of controlmortgages.the as to the the senseher was sametitle
thepurchasernot The hadpossessionand did own the farm.she
thelegalas a and title ofequitable mortgagor,title same thethe

con-only securityfor for was due under theheld whatdevisor was
en-purchaser by the of contract wastract sale. The terms theof

made.mortgage back,a will wasdeed, givinga on before thetitled to
price by herunpaidfor securedhad was a'claim theAll the devisor

appearlegal title, and claim was not real And it does notthis estate.
any Propertyit. of whichunderstandingthat had other aboutshe

a substantialpossession givenhas been under sale and towards which
by theis as ownedpayment ordinarilyhas been made not understood

security price. Theseller, when title is as for theeven retained
onlybymemorandum on the contract made the devisor indicates

unpaidsecurityfarm for itsregardedthat the as no more thanshe
natureAlthough correctly regarded security in theprice. she it as

herestate, tendencyfact has no to show thatpracticalof real that
mortgages,meant to it. As thedevise of real estate was include with
adominantly a and as businessprimarily security debt,it was and for

she so understood.woman
Bartlett, a of real511,In v. 58 H. of tractsBrown N. devise several

theproceedsheld include the after devisor’sestate was to received
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description and of whichgeneralthecoming withina tractdeath of
given a a inhad bond for deedmadewasthe willthe devisor before

“very doubtful,” onlyand thecalledquestion wasa it.sale of The
that itevidence is was notthe extrinsictoopinionin thereference
authority.of notherefore becase canit. Thenecessary to state

mortgages with thecovers thethe devisethatThe contention
unpaid part of thesold with theestateand the realtheydebts secure

legal title, tois no more betechnicaldevisor’sprice, because of the
in an in-mortgages and such real estatea ofupheld than treatment

than toto the heirs rather thegoing directpropertytestate estate as
legislation providing aof the differentaadministrator, in construction

realtyand devolution as betweenof intestate administrationscheme
personalty.and

mayreal estate as one owna devise of suchis thatconclusionThe
securityheld as forreal estate debtsnot embraceat his death does

contraryashowing intention and thatin of evidencethe absence
explaining it lackingis tolight of the circumstanceslanguage in the

meaning of the devise here considered. Thecontraryashow such
accordingly.plaintiff advisedis

discharged.Case
All concurred.

)Hillsborough,
)6,.Dec. 1927.

Mary v.Kruzas John O’Dowd.


