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)Sullivan,
)6,Dec. 1927.

Russell v.Jarvis Claremont.

(Mr.Barton & Barton orally), plaintiff.Shulins for the

Henry and Ira Colby (Mr. Colby orally),S. Richardson G. for the
defendant.

Branch, J. It is the contention of the defendant that it is not
in agents “proceededliable this action because its in accordance

Chapter taking, removingwith 77 of the Public Statutes in sellingand
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to, to be foundstatute above referred now1 of thethe wood.” Section
timber,any lumber,“if stone orL., 92, otherprovidesin P. c. that

.encumbering it, highway surveyorthe . .highway,athing uponis
encumbrance, and hold the inthe samemay immediately remove

are 2paid.”of such removal Sectionspossession until the costshis
pay removal,ofshall the cost theif the ownerprovideand 3 that

mayhim, not,if he that it beto but doesproperty shall be returned
paymentinnotice, proceeds applied of thedays’ theuponsold four

balance, any, paidif to the owner. Thethecost removal andof
provisions which make the costplaintiff foregoingthat thecontends

onlyapply “to obstruc-charge againsta incumbranceof removal the
through negligenceaplaced highwayin eitherthat have beentions

key meaningto theof some individual.” Theor wilful conductthe
history.in itsof to be foundthe statute is

remedy highwayaction of theby independenttheIn toaddition
to,referred sectionsprovided in the sections abovesurveyor three

anchapter methodfour, and six of the same authorize alternativefive
provideof These sectionsprocedureof for the incumbrances.removal

may, choose, give notice to. . . if he reasonablesurveyorthat “the
leaving any to remove theperson such encumbrancethe orowner

complaintneglect refusal, may. . . makesame; upon his orand
justice shall then order ajustice peace;”of the that thethereof to a

issue warrant toupon complaint, mayand thereafter hishearing the
so much thereofsurveyor the incumbrance “and to sellthe to remove

legal costs, . . three thenecessary pay the . and timesmay be toas
removing by justice.price the same be estimated thethe labor of toof

pay the sumsproceeds of the sale insufficient to... If the are
bywarrant, may unpaidin he the balancespecified the recover

person the Thatagainst leavingon the same.” theaction the case
designed byprocedure legislaturethus outlined were thetwo forms of

dealing samemerelybe alternative methods of with the situationto
clearly by giving surveyor rightwords the tois indicated the the

“ pursue. Historicallyhe will the second modechoose” which course
procedure considerably antedates the one under actionof which

presentin case.taken thewas
summarized, except provisionsections lastsubstance of the theThe

against party causing incumbrance, appearsan action the thefor over
27,early passed February year,as in an act of thatas 1786 entitled

mending repairing highwaysand in this“An act for the state.”
preamble questionthe in theto section which indicates occasionThe

enactment, aspurpose of its reads follows: “And whereasand the
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many persons a practicewithin this state unloadingmake of and
laying highways,down in the Streets or spars, mill-logs, boards,masts
plank, lumber,andtimber other firewood and rocks for tobuilding,

greatthe of highwaysincumbrance streets and assaid so to render
impassablethem or altogether whereof,almost preventionFor

Be it . .” H., 5, 117,119.further enacted. . Laws of N. pp.Vol. The
provision against person personsfor an action over “the or who shall

”Highways appearsso incumber said in an amendment to the statute
passed 20,1806.of H., 7,1786which was June N. p.Laws of 537.Vol.

The of provisions everysubstance these has inbeen reenacted revision
of anddate, appears L., 92,the statutes since that in P.now c. ss. 4-6.
It plain languageseems from of foregoingthe the thatenactments

remedythis onlyform of is inavailable case the isincumbrance
by person soughtact chargedcaused the of the to be ofwith the cost

removal, and this fact a strong presumptionraises that the alterna-
remedy providedtive form of to meet the sort of issame situation

similarly limited.
provision authorizingThe the of byremoval incumbrances the

independent highway surveyorof the appearanceaction first makes its
in of 1842, chapter 59,the Revised Statutes 1,section itwhere reads

surveyor highways mayas follows: any timber,“The of remove
lumber, thing placedor being any high-stones other whatever or in
way or street to the provisionencumbrance thereof.” No for the
reimbursement of the town for the expense byof such removal the
surveyor 1864,was made until the following provisionwhen was

any person anyenacted: “If shall highwayencumber or street with
any timber, lumber, thingor whatever, surveyorstone other the of

highway maythe immediatelyor street remove encumbrance,such
possessionand hold in histhe same until the costs of such removal

c. s.paid.” 1864, 2897,are Laws 1. followingThe two sections then
authorize the sale of the dispositionincumbrance and the of the
proceeds substantially provided presentas in the law. The act also
contains a repealingclause all legislation,inconsistent the effect of

was abrogate foregoingwhich to the section of the Revised Statutes.
language quotedFrom the plain onlyabove it is that the incum-

operationbrances which came within the of the statute of 1864 were
by person,those caused ofthe act some and cost ofthe removal was

a charge upon offending property onlymade the when the incum-
wasbrance so caused. This statute made no reference to incum-

bysolelybrances ofoperationcaused the natural orforces the cost
of removing the same.
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appears in the Generallaw firstlanguage presentof theThe
stone,timber, lumber, or other1867, any“Ifof as follows:Statutes

surveyorincumbering it, highwaythehighway,thing uponis a
in hisincumbrance, and hold the sameimmediately themay remove

c. s. 1.paid.” S., 70,are G.removalthe costs of suchpossession until
ofchange in Lawswithout the Generallanguage was reenactedThis

S., 77, 1)(P.of c. s.76, 1),s. Public Statutes 1891(G. L., c. the1878
1).(P. 92, reports. The of theL.,of c.the Public Laws 1925and

a marginal1867the revision of containswho madecommissioners
chapter 2897, 1,section of1864,of as the sourceLawsreference to

indicating that, opinionin the ofsection, a notationforegoing andthe
thecommissioners, changes by languagethem in the ofthe madethe

1867, LXXI,c. s. 1. To amerely Rep.Com’rsverbal.act were
to beenopinion appearsof the commissioners havelimited extent this

anyany personBy omitting words “if shall encumbertheerroneous.
street,” highway surveyor powerthe ofgivingand thehighway or

lumber, stone, thing upon high­other is aany timber,“if orremoval
byincumbering it,” authority to causedremove incumbrancesway,

By statutoryclearly force of othernature was conferred.the forces of
undoubtedly were at that time to remove suchtowns boundprovisions,

neglectincumbrance, and to do so liable to indict­for their werean
L., 106,107),c. H.(G. 74, 1; Burleigh,s. Concord v. 67 N.ment and fine

language conferring upon highwayin the of lawchange thebut the
issurveyors statutory authority to remove obstructionsexpress such

change. however,clearly held,a It must be thatmore than verbal
change scopeextent the in the of the law and thatthis was the full of

makingdid have effect of the cost of re­of 1867 not thethe statute
upon individual, byof thecharge propertya the an which hadmoval

highway in­natural forces alone been converted into aoperation of
statute, signifi­inhistoryThe of the corroborated itscumbrance.

by commissioners, clearly itthe notation of the indicates thatcance
not intention of the framers of the act to include this kind of awas the

operation.scopethe of itssituation within
Furthermore, ininsuperableother difficulties are encountered

give anany attempt interpretationto the statute which will sustain
present regardedin the If a fiscalthe verdict case. it be as measure

moneyadesigned provide raising defray expenseof theto method to
removing highways, clearlyincumbrances from it be un-of would

give by defendant,toconstitutional it the effect claimed the since
taking privatethe property compensa-this would involve of without

purpose. proceedinga apubliction for The essential nature of such
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changed by propertywould that takennot be reason of the fact the
had, aowner, publicwithout nuisance.partfault on the of the become
If portion plaintiff’s property legallythis could be taken forof the

purpose, why propertythis all his couldapparentthere is no. reason
purpose.not have This issubjectbeen made to seizure for the same

public expense.not a State v.apportioningconstitutional method of
Jackman, Cummings, 591, 613,N. H. and318;69 N. H. Ash v. 50

is, bycases that the action of the windcited. The fact of the matter
upon highwayplaintiff’s trees, public right uponthe of travel thethe
in question emergencyainterrupted. publicwas This created which

by public officers, expense legallycalled for action the of which was
chargeable only treasury. Jackman, supra.against publicthe State v.
“A operationconstruction that a unconstitutional in itsmakes statute
is reasonablynot to andadopted susceptiblebe when it is of another

District, 517, 529,constitutional v. N. H.construction.” Canaan 74
530.

aSuch equally impossible regardedconstruction is if the statute be
as a legislative liabilityaenactment of new civil for damages.rule of
It cannot supposed legislature primitivebe that the had in mind the
notion that waythe trees themselves in to blame forwere some block-
ing and, therefore,the road inproperly to seizuresubject order to
meet anythe cost of toremoval. Neither is there reason believe that
it liabilityintended to fault,revive the ancient doctrine of without
which long agowas fromdiscarded the common law. Carleton v.
Railroad, 82 H. 263,N. 266. If it that it abe assumed would be con-
stitutional legislative power predicate liabilityexercise of to for
damage upon ownership propertyin incumberingmere the case of a
highway, contrary present-day conceptsthis idea is so to legalof
responsibility adoptionthat presumed.its is not to be A conclusion

legislaturethat the an theoryintended thus to reinstate outworn of
liability would not ajustified purpose expressedbe unless such was in
explicit Railroad, supra. Languageterms. Carleton v. which meets
this test was not used in statutethe under consideration.

It agents presentfollows that the conduct of the indefendant’s the
legalcase was without justification plaintiffand the is entitled to a

a findingverdict as matter of law. No as to the value of the wood
by made,converted the defendant has been but when this fact shall

have been determined, there must be
Judgment plaintiff.thefor

Allen, J., did not sit: the others concurred.


