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contributory negligence. Atwood, 384,stituted Lacasse v. 80 N. H.
386, 387; v. Company, 254, 256,Roussel N. H.80 and cases cited.

The exceptions are therefore overruled.

Judgment plaintiff.thefor
All concurred.

)Belknap,
)3,Jan. 1928.

Company.Charles H. v. Firemen’sWatson Insurance

Wayne (Mr.M. and Veazey orally),Plummer Owen & Owen thefor
plaintiff.

(Mr,Jewett & Jewett S. orally),Theo Jewett for the defendant.

C.Peaslee, upon policiesJ. In this action to recover of fire insur-
presented byquestionance the the case as transferred is whether

anythere whichwas evidence from it could be originfound that the
against.of the fire was a risk insured The cause of the fire was an

explosion, gasolinepouringresultant from an tank,into automobile
by light ordinaryof originalthe an kerosene lantern. In policiesthe

gasoline prohibited.use of buildingswithin the was This, underall
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decisions, putour policies,would the in-risk outside the whether the
sured knew of Badger Platts,the use or not. H. 222. Thev. 68 N.
reason for this conclusion is that the risk use is oneincident to such

expresslythat “the defendant refused to ...” v.assume. Wheeler
Co., 326,Insurance 62 N. H. 329.

By subsequent contract,a policies,attached to one the certainof
gasolineuses of permitted. right given keepwere The was to two

barn, (calledin stipulationsautomobiles the and to use ■war-as such
ranties) part agreement.were a of the That here reads:involved
“2. That opening, filling emptying any gasolenethe or of reservoir of
any automobile while the same inis contained the describedwithin
building, by daylightshall be done light only,or incandescent electric
and that there shall be lightno other artificial no fire or blazeand
in the room when such open.reservoir is ...”

Following provisionsthese is a statement policythat “This shall
bynot be affected anyfailure of the complyinsured to with of the

permitwarranties of in any portionthis premisesof the whichover
the insured has no control.”

It is evident that vitallythe contract made differed from those
in uponconsidered the cases dangerswhich the defendant relies. The

incident gasolineto certain uses of againstwere generally;insured
and as to the uses,excluded the defendant if theundertook the risk

in any portionuse was premisesof the plaintiffover which the had
no control. The liabilityrule that there is no when forbidden acts

byare done one “in possessionwhose premisesand control” the
placed by“have been the insured” [Liverpool and andLondon

Ins. CompanyGlobe v. Gunther, 113)116 U. applicableS. is not here.
The act with which the defendant seeks to charge plaintiffthe was

by plaintiff’sdone son,the in plaintiff’sthe absence. But because
plaintiffthe righthad the to determine what should or should not be

upondone the premises, it is claimed that he had such control thereof
that the act could not be found to be within the terms of the contract

indemnity.of
meaningThe of control,the word as here is aused, questionnew in

jurisdiction,this uponand one authoritywhich little is to be found
elsewhere. The evidentlyterm was deliberatelychosen and with an
appreciation parton the of the defendant that it has its limitations.

right possessionHad rightof or to control been intended, it is a fair
inference that it would have been so stated. Instead thereof the
insurer used the term of application,more limited rightsand its are
to be determined accordingly.
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andphrase havingThe not one an exactunder consideration is
any interpreta-definition, necessarily excludestechnical which other

thedepends upon pointand of viewtion; much the from which
theproblem Looking question solelyis at the fromapproached.

givingstandpoint, significanceinsurer’s and to each word used the
party, ground the con-most favorable to that there would be for

exception applied only the had for-tention that the when insured
amally authority forpossession premisessurrendered and over the

is, they underperiod,definite that when were held a lease.
hardly authority adopt suchnecessaryIt is to for the refusal tocite

language by insurerinterpretation.a method of This was used the
is not toto the insured. The test what the insurer intended its words

person insuredmean, positionbut what a reasonable in the of the
Companyhave them to mean. Fitch Insurancewould understood v.

dealtCo., 318, right82 N. H. and cases “Men have a to becited.
knowledgeregard body,with for the state of mind and ofwith some
DeLanceybusiness, they actuallyand in which are known to exist.”

581,H.Co.,v. Insurance 52 N. 590.
war­purpose exceptionThe of the from the terms of theevident

extent, applica­ranties the insured,was to reheve to some from the
in wasnon-participationtion of the that his the forbidden userule

being object view,the in toimmaterial. there is fair reasonSuch
ifplaintiffconclude that insuredthat the would understand he was

fault,”the forbidden use should be “without his as he wouldmade
express might thought meaningit. well whichThis be to be “the

Co.,they convey to the mind.” Stone Insurancecommon v.[the words]
Upon contract,of he438, interpretation69 N. H. 441. such an the

authority,risk ifagainstwas insured this the act was done without his
consent, culpable ignorance. Northknowledge, or Insurance Co. of

McDowell,America v. Ill.50 120.
thoughtIf this to broad an of theapplicationshould be be too

proviso, is, upon particular case,the facts of this other similarthere
ground upon non-liabilityof matter ofwhich the defendant’s claim as

taking thelaw should been denied. a schoolman’s view ofhave Even
language, portable operatorthat of farmer and millrathér than the

addressed, conclusively appearto whom it it not that thewas does
isdefendant not liable.

directingordinary acceptance, regulatingIn its meanscontrol or
power. that, plaintiffIn as owner,the sense the have deter-could

in premises to,mined uses should he hadputadvance what the be
here,control. Of is not the term for such acourse this what means
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wholly nugatory.questioninstipulationmakewould theconstruction
greater period,contemplates where, a or lessa forplainlyIt situation

power what shouldgiven the to decideplaintiff had over to anotherthe
placeas to theparts premisesof the well asappliesIt tobe done.

“any premises.”language portionis of thea whole. Thetaken as
madewasconcerning this additional contractpremises whichThe

phrase must beaboveonly,of barn and therefore theconsisted one
any part of the barn.taken to mean

retainrequiring the insured tonothing in the contractThere is
of others.controlany supervision over thecontrol, or to exercise

thesehe not dolegal rights because didplaintiffThe is not outside his
totake carethat he was bound tothings. Even if it to be heldwere

might beanticipatetoprevent he had reasonforbidden uses which
change here, since there was evidencemade, not the situationit would

mightan eventnothing him to think suchthat there was to lead
occur.

surrenderingplaintiffentirely for the whenIt would be feasible
any inagainst actsexample by lease, stipulateacontrol, as for to

authority. thesupervisory Butpolicy toviolation of the and reserve
by therequire thought expressedpolicy not this. Thecontract does

inanother, angive toplaintiff mayis the overcontract that control
pro-way, risk to theand that when this is done the incidenthonest

byact is assumed the insurer.hibited
ahas beenexceptionThe not limited to instances where thereis

holding a lease.control,of as in the case of a underformal surrender
possessionlegalofrequirenot that the real estate be out theIt does

premises ofcontemplates presence uponof It the thethe owner.
by persons, provision as to thosethird for is madeautomobiles owned

gasolineexpectation thatbelonging guests.to It was made with the
thatput barn,in manner in whichwould into cars while the as thebe

might fullyisbe done described.
controlstipulation length that lack ofThere is no as to the of time

questioninIf at time of transactionmust continue. it existed the the
had nowhen the insuredexceptionit is sufficient. The of acts done
loss onprotectan him some extent forcontrol shows intent to to

damage is notproperty by persons.done third Itaccount of to his
during by plain-length thedependent upon the of time which control

permit thelacking.tiff If that of sufficient duration towas time was
asdoing exceptionquestion,the act in it was as much within theof

though indefinitely.it continued
wereweeks, years, premisesin terms of months or theConsidered
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plaintiff’s•under the in questioncontrol. But the was atransaction
object policy protectmatter of moments. as the ofAnd the was to

plaintiff control,the when ifelapse unimportant,out of of time is it
greatbe enough beingto admit of the was mo-act done. The act

mentary, for inand the moment the son was control.
stipulations appliesSome of to exceptionthe which the have to do

storage explosive Theywith the of in-inflammable or substances.
transitory pro-,volve static conditions rather than acts. As to these

visions, periodslonger ordinarily involved, existingtimeof are and
easilyconditions as to ofperceivedcontrol would be more because

that fact. abilityBut the test from thatfor to control is not different
applicable here.

prevail,In order for the defendant to the contract be con-must
right physical abilitystrued to mean than presentof control rather a

regulate doingto the of the act. that is the lan-forbidden But not
guage Control, control,of rightthe contract. not to is the test.made

question, physically plaintiffAt the time in was impossibleit for the
preventto the act which was Under these circumstances itdone.

plaintiffwould not be to hadunreasonable conclude that the no
control.

go, theyfar asSo the decided cases sustain reachedconclusion.the
In determininghere. a inwhether subordinate train hand was con-

of atrol train it was decided that while the other-usual situation was
wise, yet mightit being.be that he had control for the time v.Caron
Railroad, Railroad,Mass.164 523. See also Davis v. 532;159 Mass.

Railroad,Fairman v. situations, question,169Mass. 170. In such the
control, usuallywas in jury.who is factone of for the Donahoe v.

Railroad, Mass. 356; Railroad,153 v. Mass. 262.156Steffe
“To control the it . .necessarymatter would seem to be that .

knowledge beingshould have had some of what was done[the insured]
building.in this It does not seem to me owner bethat an can held
dutyto the controlling Royalof that of which he notdoes know.”

Exchange Thrower, 811,Rep.Assurance London v. Fed. 814.240of
See also North Stockyard Co.,British &c. Insurance Co. v. Union

Ky120 465.
premises necessarilyControl of the powerincludes to determine

be upon being, powerwhat acts shall done them. For the time such
lacking. transitory,was If it be said that the is toooccasion the

inquiry periodat once arises: what of time would be sufficient? If
powerno prevent act, why thoughtthe owner has to the should he be

have portion premises unpre-to control over thethat of when the
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charged bydone,is soand be indirection with the actventable act
agreed charged?it he should be Iffor which was not acts are done

upon premises, theyis the how can it bewhile the actor said that
premises?upon portion permissionof the If aare not done some

spot inoccupy floor, absence,to an on the barn itsundefined owner’s
particular placeof the wheredoes not surrender control the invitee

car, definitely spaceputs per-his how must the be delimited in the
portionisspace premises,mission? that not a of the muchIf how

puttingarea positionmore extensive must the be? If the invitee in
fit, in his car, giveto act as he sees the care of does not him

inplace respect,that incontrol at and that the absence theof
premises,the what formal powerowner of more conferment of is

required?
toNo answer favorable the defendant can be made to these and

Whether,similar as of law.queries, upon evidence,matter the it
conclusively appears plaintiff control,the was not in questionthat is a

necessary Bynot to be considered. the terms of the casetransferred
plaintiff judgmentthe is to ifhave his evidence entitled gohim to to
jury. Upon plaintiffthe the of thecontrol,issue made out a case

which meets that test.
suggestedisIt further that the act of the son was indone the

partnershipexecution of business that plaintiffand therefore the was
through agencyin partner.control the of his If beit conceded that

inpartner partnershipthe acts oneof matters should be treated as
the the inpartner personal affairs,act of other his the case is not

indisposed of favor of the defendant. There was evidence that the
question bytruck in was hired the son to placetake the of one he

owned, paid gasthat he all in it,for the used expensethat the of
getting job theyto and from the workingwere on was treated as the

partner,affair theyindividual of each that when plaintiff’shad the
car the son rode forthback and with the father versa,and vice and

by paidthat whenever one of them went train he his own fare and
charge Uponmade no to thetherefor firm. this evidence it becould

operation bythe offound that the truck the in the transportationson
of his and partnershipfather himself was not business; and unless it
was, plaintiff not charged upon groundthe could be suggested.the
Taylor 42Jones,v. H. 25.N.

Judgment the plaintiff.for
All concurred.


