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scarcelytion can inbe said to extend to those cases he is notwhich
justly rights definitelyentitled to be heard at all. And while his are

by original election, rightsestablished his his retention of those after
fraudulentlyhe has knowingly instigateddenied their existence and a

proceeding which if they alreadywould have cut them off had not
fixed clearly repugnant spirit statute,become is to the of the which

/designedcould not penalize ignorancehave been either to or to
^encourage deceit.

Nor is this result generalinconsistent with the rule that where
plaintiffthe elects under a mistake as to the facts he is not bound.

35;20 C. J. R. L. although9 C. 962. For in certain situations the
interposesstatute a bar, yet (todouble if the second election sue at

law) uponbe made in reliance a mistaken acceptanceview as to of
compensation, plaintiff,it does not bind the may proceedand he still
under the act.

questionThe present plaintiff,whether the broughtwhen he his
law, honestlyaction at believed that previouslyhe had not availed

provisionshimself of the yetof the statute is to be determined in the
superior court.

Exception sustained.
All concurred.

)Hillsborough,
)7,Feb. 1928.

Harold C. McAllister, Adm’r, v. John S. Elliot & a.
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petitioner,Livingston, for the furnished no brief.Frank C.

orally), grand-(Mr. McLane for the defendantMcLane & Davis
children.

agentadguardian litemDearborn, and for non-residentSamuel J.
representingse, by orally,and the interests ofpro briefdefendants

nephews and nieces.the

inthis the case of McAllister v.Branch, The decree of courtJ.
present parties upon pointsall108,H. concludes theHayes, 76 N.

Although proceedingstherein. in thatadjudicated thewhich were
prayingbill for the construction of the willoriginated with acase
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trustee, althoughof John S. Elliot for the andand instructions to the
final decree of the court took the form of trustee,instructions to the it
was, judgment equitynevertheless, uponthe of a ofcourt the merits

controversy, finally rightsof the which determined the of parties,the
effectually anyand proceedingwhich bars other in partieswhich the

interpretationseek to asecure different of the will or rightsto assert
byinconsistent with those established that case,decree. In that as

presentin one, uponthe the court was called to decide between the
conflicting grandchildrenclaims of the testator’s on the one hand and

nephewsthe and nieces named in other,his will on the and since
partiesthe in in proceedings same,interest both theyare the are

by upon general principleconcluded the former decree the of res
adjudicata. Cummings Parker,v. 198;63 N. H. Hale v. Railroad, 61

641;N. H. Railroad,Ashuelot R. R. v. 59 N. H. 409; Hall v. Dodge,
38 346; J.,N. H. 21 C. Equity,Tit. s. 864. BurleighSee also v.

ante,Leun, 115.
principleif adjudicataEven the of res strictlywere not applicable,

the same necessarily byresult would follow reason of the nature
proceedings.of the Bills for direction and advice are maintainable

only by (Flanders Parker, 566,fiduciaries v. H.80 N. 568; Scammon
Pearson, 213,v. 79 N. H. 214; Church,Ross v. 592,77 N. H. and cases

cited; Baker, 393,Glover 76 396) regardv. N. H. in questionsto neces-
sarily inarising the administration of their trusts. Adams v. Hos-

260,pital, 82 N. H. and cited; White,cases 81 197,Weedv. N. H. 199;
Parker,Flanders v. supra; True,Drake v. 322;72 N. H. Ellis v.

Aldrich, 219, 222;70 N. H. Dole,Paul v. N. 593;70 H. Stevens v.
Douglass, They designed68 N. H. 209. protectionare to furnish to

in dischargefiduciaries the of their duties and facilitate the execution
“ ground uponof trusts. The permittedwhich a trustee is to maintain

a bill for advice is that otherwise he peril,must act at his or else wait
until a brings Greeleyclaimant suit. Nashua,v. 62 N. H. 166. This
process him speedily safelyenables to and execute his trust.” Scam-

Pearson, supra. “Questionsmon v. prospectivelyare determined by
equity onlycourt of ina ofbehalf intrustees who the execution of a

protection.”trust are entitled to its Baker, supra.Gloverv. Judicial
fiduciaryadvice to a unavailingwill be a protectionas to him unless

is bindingit treated and uponas final all concerned. Such is the rule
in this state. “The court, generalunder its equity jurisdiction, has
power to rights partiesdetermine the the petition.”of on such Dolev.
Chattabriga, 396,82 N. H. 397.

In Hayes, supra,McAllister v. it was held (1) that under the terms
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eventually pass thefund will toprincipalthe of the trustof the codicil
they have ittherein, that are not tonephews and nieces named but

the madeGeorge’s (2)and that testatorduring children;the life of
by income of theGeorge’s directing that theprovision for children

willresiduary of the topass the clausetrust fund should under
go toassumption it thence them.George’s upon the that wouldestate
fund, afterof the trustaccordingly that the incomeIt was ordered

during the lifetime of hisdeath, paid to his executorGeorge’s be
arrangement in ever since that decreethis has been effectchildren and

cannot now belaw, stated, itUnder the as abovewas rendered.
disturbed.

misunderstanding regardin thetothere be noBut in order that
may properly pointed out thatpresented, it belegal heresituation

grand-why position of theequally good theother reasonsthere are
giftis that the to themaintained. Their claimcannot bechildren

perpetuities, that thisagainstthe rulenephews and nieces violates
previousinby court thepassed uponof was not thefeature the case

directing thea now enteredopinion, and that new decree should be
argumentThispay principal of the trust fund to them.plaintiff to the

only possible ex-twoproceeds upon assumption that there arethe
rulespecificallyto to theplanations failure of the court referfor the

Hayes, (1)viz: that sinceofperpetuities in the case McAllister v.of
only regardin to the incomein forthe that case asked advicetrustee

giftrule to the to thepossible application of thefund,of trust thethe
bywas not considerednephews suggestedwhich is nowand nieces

questionof thecourt deferred considerationcourt, (2)the or that the
mightGeorge’s die withinthat all childrenpossibilitythebecause of

nephews andhis that the niecestwenty-one years after death so
as laid incy presthe doctrine downmight to take underbe entitled

of these ex-Edgerly Barker, 66 H. 434. Neitherof v. N.the case
accepted.planations can be

Hayesin McAllister v.of record the case ofAn theexamination
on in their briefs made re-that counsel both sidesdiscloses the fact

perpetuities. Briefsagainstrule 275 andpeated to thereferences
it cannot141, 151, 161. Under these circumstances beCases, 133,

possible application of rule was not consideredthe theconcluded that
Moreover, if that thecase. it were true courtby the in thatcourt

perceiving the force ofits decision without thethat madeat time
gift, this not entitle theobjection raised to this fact wouldlegal now

the entered. “The formerto a of decree thengrandchildren reversal
only everynot as matter which wasjudgment parties, toconcludes the
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anytosuit, but also asdefeat theand sustain or tooffered received to
purpose.”for thatmight been offeredother matter havewhich

Gilmore, H.63 N.v.Dunklee, 263, 267;H.Chesleyv. 77 N. Metcalf
had deferredsupra. If court174, Railroad,R. the189; Ashuelot R. v.

for itsbecause occasionquestionthe raisedconsideration of now
opinion, underarise, themighthad neverdecision not then arisen and

a statementcases,the have containedpracticeuniform in such would
subjectto thisreferenceto that The of the court witheffect. silence

inapplicability oftheexplained upon groundis thatto be rather the
onlyclear and that thethe the in the will wasanyrule to of devises

theimportant in case was onequestion presented by the record that
theinterpretationi. of testator’sopinion,dealt in the e. thewith

language.
by greatphrased aagainst perpetuities has thus beenThe rule

vest, all,if latergood it must at notauthority: is unless“No interest
being at creation of thetwenty-one yearsthan life in theafter some

(3d ed.), s. 201. The aboveGray, Against PerpetuitiesRuleinterest.”
injurisdiction. satisfy the rule which is forceprevails in “Torule this

mustgiftin is take effectstate, upon which the over tothis the event
personsome ornecessity, valid, within the or lives ofof if occur life

persons twenty-one yearsin and a fraction thereafter.”being and
against238, 243. “The RuleLefebre,v. N. H.Asylum&c. 69Rolfe

limiting future interestslaw time within whichPerpetuities is the the
4.(3d ed.), s. “AGray, Against Perpetuitiescan Rulebe created.”

. .against Perpetuities. .subjectnot to the Rulevested interest is
equitable interests andremainders,and vested and thoseReversions

which, they legal realty,interests inpersonaltyin if wereinterests
remainders, are vested interests.would be reversions and vested

Id., s. Afuture not 205. remainder isOther interests are vested.”
beingin an immediatepersonthere is a who would havevested “where

right possession upon ceasing precedentof theto the of the lands the
tocontingent,and it when is limited to take effect either aestate; is it

a event.”person, uponand or dubious or uncertaindubious uncertain
Bl.,2Griffin, 230, 235;46 N. H. Com. 169.Woodv.

onlyDisregarding provisions in tendthe trust the will which
inlegal situation, devises, the formerto the the as construedobscure

George life, (2)in remainder tocase, (1)effect as follows: to forwere
(3)during children, remainder withoutGeorge’s estate the lives of his

in will. of the estatesnephewslimit to the and nieces named the None
against perpetuities.rule The effect of thethus created offended the

dispose completely.devises to of trust fund When theabove was the
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Georgeeffect, living,was one of born,his children had beenwill took
nephews nieces, representatives, course,and or their ofwere,and the

being. obviouslyGeorge’s life estatein was unassailable. The estate
George’sduring uponin the lives of childrenremainder vested the

George by residuaryindeath virtue of the clause of thetestator’s
possession death,came into the of his estate at his inwill, and or

inwords, beingend of lifeother at the one which was at the death
transmittingtestator. this method ofof the However awkward the

inmay way ofappear, perpetuities.it no violates the ruletitle
nephews clearlyfinal remainder to the named and niecesThe was

correctlytookwhen the will effect. Counselvested summarized the
legatees“all corpussituation as follows: the to whom the of the

bequeathed designated by name, theyis thustrust fund are so must
will,in esse the of the and so far anythinghave been at execution as

shows, theyrecord still in essein the were when the will became
ofoperative. upon theyThe share each is certain. The event which

enjoyment respective shares,come the full ofshould into their is an
wit,happen,that is certain to to the death of George’sevent all of

necessaryAll the to goodchildren. constitute a vestedelements]
present.”be will, byremainder seem to This remainder its terms,

possessionupon survivingthe of thevest in death last George,child of
bycomplies professor Graywith ruleand therefore the stated as a

corollary generalto the rule that “a remainder after life estates
possessionin thannot later the end of lifemust vest estates which

against Perpetuities.”limits of Rulebegin within the the Gray,
s.(3d ed.), Appendix, s.Perpetuities 210; 973.

reaching above not sightIn the conclusions we have lost of the
grandchildrensuggestion made on behalf of the words of“thethat

my Georgeson,the codicil 'after the decease of said E. Elliot and all
heirs,’ issue,lawful mean anof his indefinite failure of which would at

gift nephewsoverplace the to the and niecesonce under the ban.”
application againstparticular perpetuitiesThe of the rule soughthere

expounded Gray:by professoris thus giftto be made “If a is made
issue,upon pointa failure of A’s the to be determined is anwhether

indefinite failure of issue or a failure at A’s isdeath Ifintended. the
former, giftthen it is meant that the over shall take effect whenever

end, generation.inA’s issue come to an even the remotest If the
latter, gift onlythen it is that overmeant the shall take effect in case

livingA has no children at his death. ... the personalIn case of
questionthe of indefiniteness or ofestate definiteness failure of issue

questionon remoteness;is vital the of for if the failure of issue be
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definite, giftif theremote, isindefinite, gift is while itover toothe
211,(3d ed.), ss. 212.Gray, Perpetuitiesgood.”is ofover course
in favorgeneral isrule of construction“theCounsel concede that

Gray,undoubtedly correct.and this isof failure of issue”a definite
514, 526, 527.Harvey, 21 H.213;s. Ladd v. N.Perpetuities (3d ed.),

intendency such ainterpret willsstrength prevailing toThe of the
by that outthe factof this kind is illustratedway as to sustain devises

state, to wit:question has in thiseightof in the arisencases which
381;Scammon, H. EatonBell 15 N.Chaffee, 215;Hall 14 H. v.v. N.

9; LaddDowning Wherrin, N. H.Straw, 320; v. 19v. 18 N. H.
Kimball v.Blair, 226;57 H.Harvey, 514;v. 21 N. H. Pinkham v. N.

only414,Baptist Union, N. H.Penhallow, 448; Merrill 7360 N. H. v.
supra, in which theviz, Baptist Union,found,one has Merrill v.been

failure of issue.importto an indefinitelanguage of the will was held
pre-the codicilpoint view, languagethis of the ofConsidered from

mean “children”difficulty. of the word “heirs” tosents no The use
recognized. Perkins, 36,64 H. 38.Wigginis well N.common and v.

solely George.oforiginally designed for the benefitThe trust fund was
anHayes, supra,in wascodicil, pointedThe as out McAllister v.

grandchildrena the andafterthought, designed uponto confer benefit
can beupon nephews and nieces. This intentionalso the testator’s

construing “children,” asby the word “heirs” to meancarried out
previous opinion,was in the and it so construed.done is

principal ofplaintiff accordingly, to retain theis,The advised
thepossession, payin the thereof tothe trust fund his to income

George’s previously long anyas ofestate, ordered,of as soexecutor
alive, the survivor ofGeorge’s children remain and at the decease of

in thepay nephews and nieces namedthem, principalto the to the
legal representatives.will, or their

discharged.Case
All concurred.


