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grantexception his refusal totrial, or that the defendant’s toof the
request then allowed.the was

Judgment on the verdict.

Snow, J., did not sit: the others concurred.

)Rockingham,
)6,March 1928.

v. Boston & Maine Railroad.Herbert Russell
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orally),Sleeper (Mr. SleeperWoodburyT. and H.WilliamChester
plaintiff.for the

(Mr. Hughes orally),& Burns for the defendant.Hughes

toBranch, plaintiffThe facts undertookJ. essential which the
part (1)a his case that the fire was discovered withinprove as of were

locomotives, (2)passage thata time after the of defendant’sshort
tracks,upon (3)to the thatit started the side of the barn roof nearest
buildings,the andblowingthe from the track towardwind was

engines might sparks. It(4) passedwhich have emittedthat the
plaintiffby proofthe that of these factsapparently conceivedwas

by afinding sparka that fire ajustify the was caused fromwould
plaintiffonlyThe defendant not took issue with thelocomotive.

questions plaintiff’supon foregoing fact,all the of but contested the
theory upon ground thethe fundamental that conclusion whichwhole

established, in-sought facts,draw from if wasplaintiffthe to these
throughoutIt the contention of the the trialvalid. was defendant

impossible spark, dischargeda thephysicallyit was for fromthat
engine operated bya disclosedlight under the conditionsstack of

necessary necessarythe theevidence, heightthe to reach and travel
landlateral distance to on the roof of the barn.

probablythe the mostposition plaintiffthe of that fire wasIt was
premises,by spark passa to hisfrom the last locomotivecaused

“mogul” type, engineerthe of this locomotivewas of the andwhich
testimony ap-by plaintiff.a the his itas witness Fromwas called
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peared engine stoppedthat this at Windham, a junctionwhich was
apoint, “positive stop post,”at which was accordinglocated to

other evidence in the case at about 1500 feet plaintiff’sfrom the
inbuildings; starting positionthat from this probablyhe “hooked

up” engine,his i. e. shortened the cut-off as onlyso to admit a small
quantity cylinders,of steam to the within 20 feet;or 25 that he
didn’t goingbelieve he was over 15 peror 20 miles hour when he
passed place;the Russell that he did not think enginethe could

sparks, enginethrow because “this light, verywas there was little
passing throughsteam time,the stack at the and exhaust on the

very light.”fire plaintiff’swould be None of the evidence contra-
testimonydicted the of this witness as to the manner in which the

engine operated.was
supportIn of its contention that it impossiblewas a sparkfor

enginefrom this reach plaintiff’sto the roof of the barn, the defend-
ant plaintiff’sdrew from witnesses the information that buildingsthe

questionin upon higher groundstood than track,the the foun-
being approximatelydation of the barn 14 or 15 feet above the

rails; poststhat the barnof the were 16 feet high, so that the eaves
must have been at least 30 feet rails,above the and that the stack

questionof a intypelocomotive of the rises 14 feet above the rails.
plaintiff’s expert,From the a former engineerlocomotive manyof

years’ experience, defendant testimonyalso elicited that longestthe
distance from track sparksthe to which had carried,ever been within

personal knowledge, feet,his inwas 70 the unusuallycase of an large
spark discharged by freighta locomotive laboring a heavy-under
load a steep grade; greatest heighton that the sparksto which were
ever thrown was 25 to 30 feet above the stack, and hap-that this
pened a startingwhen haulinglocomotive was or a heavy load; that
any sparks mightwhich be thrown from a light engine traveling at
a speed perof 20 miles15 to hour would not rise thanmore 5 or 6
feet above the stack.

In order reach the barn plainto roof of the it is that a spark would
attain anhave to elevation of at least 16 feet above the stack and

duringmaintain that a flightelevation lateral feet,of at least 90
plaintiff’ssince the barn stood 88 feet from the railnearest at its

point. testimonynearest The plaintiff’sof the expert supported
the defendant’s that it impossiblecontention was sparkafor from
a light engine heightto reach the necessary accomplishto this
journey, and a flightindicated that lateral of 90 feet would be un-
precedented in experience. plaintiffhis The produced no evidence
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possiblean the conditions whichthat such occurrence was under
fire,time the and it therefore be determinedexisted at the of must

his case.whether such evidence was essential to
maymany knowledgeIn render unneces­simple cases common

groundsary a fire starts theproductionthe of evidence. When on
may betrain,a track after of a itpassageclose to railroad soon the

Inlegitimate bya inference that the locomotive.the fire was set
fre­case, knowledgesuch a common fact that locomotivesof “the

quently causing (Staplessparksemit which fall near the track fires”
Railroad, 500) sufficient, logicalH. a and499,v. 74 N. furnishes

legal height sparksfor canbasis the conclusion. But the to which
by thetheybe thrown and the distance to can be carriedwhich

given obviously byunder a set naturalwind of conditions are limited
laws, byit be naturaland cannot assumed that limits thus fixedthe

are matters in a caseknowledge. Consequentlylaws of common
present limits,like one whichthe calls a determination of thosefor
knowledge and evi­judgmentcommon furnishes no criterion for

inindispensable, repeatedlydence becomes thisfor it has been held
permit uponstate that “the law does find anot the to verdictjury

conjectures, uponsurmises and but some sub­it must be founded
504,Stevens, 502,stantial evidence.” Nadeau v. N. and cases79 H.

“requirescited. an theopen,The law betweenvisible connection
principal evidentiary them,and andfacts and the fromdeductions

permit adoes not decision Unitedto be made remote inferences.”on
Ross, H.281, 283, Railroad,States v. 92 U. S. 69 N.284; Deschenesv.

285, 290; v. Sharpe,Clark 76 and cases cited. Proof446, 447,N. H.
possibility givenof a bare that an amay due to causeinjury be

findingdoes not ajustify that it The evidence mustwas so caused.
logical probablyfurnish some basis for a result wasfinding that the

alleged 126;due Reynolds Company,to the cause. 73 N. H.v.
Works, Railroad, supra.Dame v. Car 71 N. H. v.407; Deschenes
tending possibilitySome evidence to but alsoestablish onlynot the

probability spark enginesthat athe wasfrom the defendant’sone of
necessaryplaintiff’s therefore,carried to the roof of the awas,barn

component plaintiff’sof the such evidencecase, and in absence ofthe
gohe was not entitled to to jury.the
plaintiff priorIt is true that the aupon occasionthattestified

sparkhe aobserved from thea which struckpassing freight train
front,barn, him snow,”side of his fell down in in the“sizzledof and

describing sparkbut in the this cameoccurrence stated thathe
heavy freightfrom a train andlaboring very hard thatwhich was
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througha The cir-quite wind that carried it there.”“there was
pre-described were different from those whichcumstances thus so

testimony no basisupon day of the fire that this furnishedthevailed
couldfinding spark light engine probablya from a was ora thatfor
plain-of barn. It follows that thehave been carried to the roof the

shouldfatally and the motion for a nonsuittiff’s case was defective
supplied thegranted. the defendant’s evidencehave been Unless

judgment.it is todefect now entitled
nothing plaintiff’sthedefendant’s evidence contributed toThe

consideration, stronglybutregard point under tendedin to thecase
largeA amount of evidencesustain the defendant’s contention.to

tending blowingthe wind was from theto show thatwas introduced
asof the south and southwestand northwest instead fromwest

height theby of the ofplaintiff.the Previous estimatesclaimed
by survey.an Thetrack actualbarn above the were corroborated

anyengine sparksa stressedlightthat emit wasimprobability would
andTestimony regardin to theby witnesses. constructionseveral

loco-the defendant’ssparkof the arresters with whichoperation
they pre-designedare so as toequipped,are indicated thatmotives

cinders,and and theexcept very sparksall smallescapethe ofvent
question,in made fourof the locomotivesinspectionsrecords of

statingproduced, sparkthat all arrestersdays fire,after werethe
competent expertgoodin A testifiedfound be condition.were to
aimpossible spark have reachedin his it for toopinionthat was

bythe disclosed the evi-plaintiff’s barn under circumstancesthe
engine operating under thatspark with thedence because “the

saygreaterheightbe at a than we willat time wouldcondition no
barn inIn reach the of theground. order to roof20 feet above the

doupward path. Sparkstake an neverit have toquestion would
they maximumThey that reach theirthat. fall from the minute

velocity theyto far willthe wind asheight, depending on the of how
his that the maximum distancegave opinionHe it astravel.” also

carry, strongin asetting a fire will evensparks capable ofto which
40wind, is or 50 feet.

crossinga tender who workedthe witnessesOne of defendant’s was
line railroad near Windhamcrossinga of defendant’sat on another

testimonycontradictingof theapparent purposeForstation. the
way mogulthe wasengineer in locomotivethe as to the whichof

counselupon day fire, plaintiff’sthe cross-examinedoperated the of
enginesof over theoperationto thethis witness referencewith

“Q. now,Well, didcrossing plaintiff’snear house as follows:the
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right up there, Boyce,Mr. thatenginesas the cameyou ever notice
.crossing they wouldn’t,along up over the here and thenthey came

load, mean, they goa I fast untilthey didn’t have wouldn’twhen
here; they approachthat is thethey got highwayover this would

Q.slowly? highway slowly?A. And cross thecrossing Sure.
Q. then, you might say, it’Naturally. ‘stepAnd as on afterA.

”(Nodsthey get up assent.)over the hill? A.got across there to
theUpon redirect examination witness stated that he could not see

crossing shantynear the Russell house from his so that he didthe
theyengineers got crossingdid after west thenot know what of or

they Upondid east of it. re-cross he aswhat examination testified
“ Q. is, they theyThat were not loaded upfollows: when did come

slowlyhighway pickthis and thenapproach up they getand after
highway? Q.A. Naturally Naturallythe would.across would?

ItGoing foregoingA. towards Nashua.” seems clear from the
testimony givingthat the his engineerwitness was idea of what an

naturally do rather than the resultswould of his observation as to
actuallythey did, testimonybut if this could bewhat construed to
engineers customarily approached crossingthat themean near the

slowly speeded up theyhouse andplaintiff’s passed it,after ifand
testimonyfrom this it could be inferred that engineer ques-the in

operated in that way, spitetion his locomotive in testimonyof his
contrary, nothingthere in testimonyto the was the to indicate that

up light engineaspeedingthe of under these circumstances would
sparks higherto be thancause thrown the maximum of 5 or 6 feet

by plaintiff’sthe expert. is,fixed It therefore, plain that the testi-
mony supplyof this did missingwitness not the link plaintiff’sin the

proof.chain of
argument that aThe no cause other than spark from a locomotive

assigned bycould be for the fire was met the defendant’s evidence of
possibleanother cause for the plaintiff’sdestruction of the build-
a inings, plaintiff’si. e. fire the chimneykitchen situated in the ell
the house andbetween the barn. The plaintiff’s wife had been

getting dinner on the kitchen stove before the fire was discovered
and the stove was still hot when it duringwas removed the fire.
There was evidence that the fire was first discovered on the north

the barnside of roof ell;which was next to the plaintiffthat the
upon several occasions stated that it gavestarted andthere as its

a chimney proofcause fire. The of signedloss which he dayssix
inafter the fire order to collect his insurance,fire stated that the

origin of the fire “so far as known to the assured” was “probably
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daythat on the of the fire he askedchimney.” testifiedOne witness
fire, and thatcause of the was he answered ittheMr. Russell what

neglectedthat he had to clean it out.”chimneya fire and“was
chimneythat theupon cross-examination wasadmittedPlaintiff

examined it after the fire foundsooty” and a witness who it“pretty
you see.”sooty far as could“awfully so

evidence, in cross-examination of theof thebefore the closeJust
suggested theorya incounsel newexpert, plaintiff’sdefendant’s

sparka afire,the i. e. that from locomotiveorigin ofregard to the
“something dry grass” barn,back oflike theignitedmight have

might have been communicated tofire thepoint thefrom which
inargument urgedthis court it wasand at the oralbarn,theroof of
explanationprobable of the event.the mostperhapsthis wasthat

theorydeparture uponfrom the whicha radicalThis constituted
time, mayandup thoughtto that it beproceededtrial hadthe whole

suggestion, counsel indicated somethis lossin forwardputtingthat
plaintiff’sposition. But case stands nooriginalfaith in theirof

old, atheory uponthan the because there wasupon the newbetter
is init. There nowhere the testi-to sustainlack evidencetotal of

any ground priorfire on thewas to itsthat theremony suggestiona
barn, testimonyand what there is onof thediscovery upon the roof

Athat there was none. witness whoeffectto thequestionthe is
comingand saw the smoke fromthe southbam fromapproached the

anywhere sightinwas no fire outsidethat thereroof, testifiedthe
daughter, earlywas one of theplaintiff’s whobuildings, and thethe

definitely any-that' she saw no firefire, testifiedof theobservers
thethe evidence of defendantFurthermoreground.where on the

burned from the barnthe fire towardprove thatstrongly totended
plaintiffthe was not entitledproof,thestate oftrack. In thisthe

theory of causation.his alternativeupongo juryto theto
any issue mustevidence on from thesufficiency of the“theSince

by general principles of rea­determinedquestion benature of the
(Collette Railroad,the evidence” v.tologic applicationinandson

supportin of the conclusionauthoritiesante, 210), the citation of
unnecessarjq maybut referenceperhapsishave reachedwhich we

arepresentative largeof numberasfollowing casesmade to thebe
similar to those set forthupon considerationsrestwhichof decisions

Douglas, 286;167 Ala. Aldenv. v.Lumber Co.Miller-Brentherein.
Rupe, 286;R. Co. v. 87 Okla.&c.515; MidlandRailroad, 112 Me.

Co., Ky. 568; Dudley137 v.&c.Ry v. Sadieville&c. Co.Cincinnati
Railway, 270;94 Wis. Lares v.v.80;La. FinkelstonRailway, 133
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292;N. C.Railroad, 190v.DickersonRailroad, 170;144 Minn.
785; Beach v.Davis, Ia.198754; v.Venable,Hines v. 81 Fla. Weber

Edmondson, 101R. Co. v.&c.Railroad, 592;Mich. Gainesville190
v.R. Co. Wat­C. Atlantic &c.Railway, 1;S.747; 125Ga. Metz v.

307; Co.Pa. BatesRailway, 277 St.kins, 154;104 Kalbach v.Va.
v.R.R. Co.Atchison &c.App. 333;Railway,Bank v. 98 Mo.

Naron, 18R. Co. v.Lake Erie &c.Hutchison, App. 605;Kan.8
App.Ind. 193.

thedisposition ofpropertheforegoingThe indicatesdiscussion
the defendant’s otherunnecessary to considercase and itmakes

exceptions.
theJudgment for defendant.

All concurred.

)Hillsborough,
)6,March 1928.

Rogers a.v. A. &Emma Sundeen James


