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)Strafford,
)May 1, 1928.

Company.v. Ireland-GraftonH. H. BrockWilliam

orally), plaintiff.for the(byE. Snow brief andConrad

orally), the(Mr. Hughes for defendant.Hughes Burns&

beganfifty-nine years old. He workMarble, plaintiffThe wasJ.
1925,May 19,factory Dover on and wasin defendant’s atthe shoe

runningwhich he was at thedays machineinjured six later. The
shape,of into and wasdesigned press the soles shoestime was to

Extending' upward frommachine.beating-outa leveler orcalled
operative angleat anthe of aboutslantingmachine and towardthe

legs, theprojections, called toforty-five degrees metalwere two
reachinglastsThese were withinof which lasts attached.ends were

powermachine. theoperative he at the Whenof the as satdistance
abackward into verticalapplied, legsof movewas one the would

leg todescending weight. The continueposition to meet a would
leveled,properly whenand the sole wasmove forward backward until

leg operatedbeOnly one couldstopped by operator.beit would the
aboutlegs by two treadles raiseda time. The controlledat were
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leg byinthe A was motion the treadlethree inches above floor. set
leg stoppedon side of machine as the itself andlocated the same the

slightby pressure oppositea of the treadle.
plaintiff asleg, and,theJust before the accident the started left

adjustingcustomary, allowed it run while he was a shoe towas to
finished, rightright-hand he had he touched thethe last. When

stop leg, pressedlightly and down on thistreadle to the left then
leg. time, graspedto start other At the same he the lefttreadle the

legfrom ofto remove it the The motion the left did notshoe last.
however, caughthiscease, and left hand was and crushed between

weight.the shoe and the
by Machinery CompanytheThe machine was owned United Shoe

machine,and to in 1904. It notleased the defendant was then a new
worn,parts agentbut had been remodeled. Its were and an theof

Machinery Company hadUnited Shoe advised the to senddefendant
factoryto the to be overhauled. This neverit had been done.

testimony partsThere was much that the ofworn condition the
prevented working effectively,often the brake from and asthat

consequence lega the momentum of the movingmachine carried the
point power again automaticallyto a where the appliedwas and the

leg through plaintiffoperation.carried another The had not been
and not anyinformed did know that there was likelihood that the

repeatmachine would thatthus or it had ever hedone so. Even if
a experience,had been workman of jury mightextensive the wellhave

hefound that was entitled to this Company,information. Deschenev.
363; Company,75 N. H. v. 75Willis N. H. 453. But he was not an

experienced operative anyin sense of the term: his work in shoe
factories had been a periodconfined to short thirty-fivemore than
years Although explainedbefore. he to his foreman notthat he had

onworked a for many years forgottenleveler and “had mostly how
one,”to run practicallyhe received no instructions.

The defendant was not absolved from the ordinary duties of an
employer merely notbecause it did own the machine. v.Bilodeau
Company, ante, only operation196. The safe method of was to use
but one foot in manipulating bythe and griptreadles to the shoe
the when removingheel it the plaintiff,from last. The hadwho

precautions,never been told to take these used both feet on the
placedand his shoe,treadles hand the thus bringingover it in direct
weight.line thewith

contention, however,It is the defendant’s that the machine did
repeat accident,not at the time of plaintiffthe but that the inadvert-
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eñtly stepped legon the and the left himself.left treadle started
onlyhand, unequivocallythe thatplaintiffOn other the declares not

repeated caughthis hethe machine but that as he stood with hand
right leg legsand Both could notoperating stoppedobserved the it.

ifhave in at time machine had work-been motion the same the been
ing properly. testimonyThe that the left treadle was found level

effectually thewith floor after accident does not refutethe the
plaintiff’s jury may given no credence testi-claim. The have to this
mony getmay plaintiff attemptingor the in tohave believed that

position.pushedfrom machine into thatloose the the treadle
disk.One of of an excess of oil on the brakerepeatingthe causes was

plaintiff just prior tothis,The did not and the machineknow oiled
repairs been on thethe The fact had madeaccident. that certain

conclusively provenot that themachine three months before did
danger eliminated, jurythe notrepeating and wereof had been

testimony repairsobliged accept these had ren-to as true the that
thatmechanically perfect.machine There was evidencedered the

safelyhad runrepaired frequently,the had been but nevermachine
for thereafter. One witness thatdaysmore than two or three testified

agent fix and beforehe had “had the in there and that machinecome
repeat.”gethe The evidence warrantedwould out of town it would

jury repaired sincefindingthe in that machine had been twicethe
handaccident, nearlya had lost his because thethe that workman

finally except forrepeated,machine and had been discardedthat it
piecean ofoccasional work.

had been known toThe the machinedefendant concedes that
argues plaintiffthe has failedrepeat causes,numerous but thatfrom

injury.any existed at the time of histo show that of causesthese
actually repeat,plaintiff’s positive that the machine didThe assertion

already fullyto, justified thecoupled testimonythe referredwith
inif the above mentioned wasone, both,inference that of causesnot

529, Itoperation. N. H. 530. is immaterialCooley Company,v. 75
a thirdmay no of the existence ofthat there have been evidence

expressly specialhas allsuggested cause, waivedsince the defendant
Rail-exceptions various issues. Watkins v.to the of thesubmission

jury theirroad, ante, 10, Furthermore, the were instructed that13.
conjecture.uponand Britonotuponverdict must be based evidence

Company, 79 N. H.v. 163.
. . .testimony employee inexperienced,wasthe“There was that

the he wasproperlyhe and that machinethat was instructednot
unusually dangerous oper-and toupon repair.toput work was out of
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from a combinationresultedfound that the accidentIt could beate.
liable therefor.”that the defendant wasconditions andof these

H.King Gardiner, 76 N.168, also v.Hoyt, H. 171. SeeMoore v. 80 N.
442.

verdict.Judgment on the

J., the others concurred.Snow, did not sit:

)Merrimack,
)May 1, 1928.

Lebrun v. Maine Railroad.Thomas H. Boston &


