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from a combinationresultedfound that the accidentIt could beate.
liable therefor.”that the defendant wasconditions andof these

H.King Gardiner, 76 N.168, also v.Hoyt, H. 171. SeeMoore v. 80 N.
442.

verdict.Judgment on the

J., the others concurred.Snow, did not sit:

)Merrimack,
)May 1, 1928.

Lebrun v. Maine Railroad.Thomas H. Boston &
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Joseph Donovan, WinthropC. Wadleigh Uptonand Robert W.
(Mr. Upton orally), plaintiff.for the

Demond, Woodworth, Sulloway Rogers (Mr.& PiperJonathan
orally), for the defendant.

Snow, J. 1. “Each in aparty civil cause is entitled to three
peremptory challenges jurorsof drawn for the trial. peremptoryThe
challenges alternately,shall be beginningexercised plaintiff.”with the

L., s.339,P. c. 19.
impaneling jury plaintiffOn the both the and the defendant

challenges. plaintiffexercised their first The waived his second
challenge and the diddefendant likewise. When plaintiffthe at-
tempted challenge, objectionto exercise his third being made, the
court ruled that nothe was entitled to a third challenge, to which
ruling excepted. plaintiff’s position argumenthe The in is, in effect,

gavethat the him peremptorystatute three several rights challenge,of
except by waiver,none of which could be lost and that his waiver of

challenge, specific,beinghis second notcould be extended to deprive
challenge.him of third questionhis The raised is one construction,of

byin which little aid is afforded decisions from jurisdictions.other
authorityThe statute invests the prescribecourt with to “by

general specialrules or order” “the mode of drawing and impanelling
jury, exercising rightthe and of the peremptoryof challenge.” L.,P.

339,c. s. Notwithstanding provision20. that the granting such dis-
cretionary control us,has come down to unchanged, from the earliest
legislation subject (Laws 1859,on the 2213,c. s. 2; S.,G. c. ccxii,

L., 231,s. 11; 16; S., 227, 18),G. c. s. P. c. s. powerthe of the court
thereunder been byhas limited two successive amendments of the
preceding chaptersection of the of which it was part. S.,then a P.

227,c. s. 17. Each of these two purportedamendments to confer
upon parties rightsthe insubstantive diminution of the discretionary
power inotherwise vested the court. In 1895, 17, 227,section c.

S.,P. which merely granttheretofore contained partythe to each of
peremptory challenges,two was toamended read: “Each party in a

civil cause is entitled to peremptory challengestwo . . . mayand
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peremptorydrawing,providing hisstagechallengeanyjuror any theat of
1917,1895, 67, s. 1. Inc.Lawschallenges exhausted.”are not then

(as theretoforestriking out s. 17S., 227, byamendedagainP. c. was
namely,question,inserting now inamended) provisionstheand

challengesperemptorythreea cause is entitled toparty“Each in civil
challenges shall beperemptoryThejurorsof for the trial.drawn

plaintiffplaintiff. thealternately beginning with the Whenexercised
challenges shall takethe courtand exhausted theirdefendant have

places ofprecaution jurors who take theunusual care and that the
impartial andwholly indifferent andchallengedthe ones last shall be

L.,s. P.1917, 12, 1;c.reasonably Lawssatisfactory to both sides.”
sought by339, to be remediedc. s. 19. The are ours. The evilitalics

purpose,statute, legislativethe latter and the terms used to effect the
not contentchange policy. legislaturein wasa Theconnote radical
by theobjectionable provision actmerely repealto introducedthe

rightexercising the ofof 1895 and thus the “mode ... ofleave
formerly, court,peremptory in the discretion of thechallenge,” as

procedure.statutoryproceeded lay a rule ofbut to down definite
order of therespectsFor latitude the time andthe unrestrained as

byright been sanctioned thechallengeexercise of of which hadthe
very defi-legislature of the1895,amendment of the 1917 substituted

alternately“challengesrequirement shall be exercisednite that the
purposeand, ofbeginning plaintiff”; apparentwith with thethe

ofany hardships might applicationin the suchavoiding which arise
discretionaryrule,a in itscourt,trial the exercise ofdirected the

power, indifference, impartiality andto care to thetake unusual as
placesacceptability jurors who be drawn take the ofof the should to

challenged.the ones last
in thedesignating party initiative,In take the andwhich shall

legislaturerequirement action, intended to conferof thealternative
respectsreciprocal rightsupon parties and as thethe substantial

given, onlyEach notrejectionsorder in which should be made. was
right toright challenge turn,in but the have histhe to make his his

long herights prescribedin as hadopponent the order soexercise his
words,up. In atany objection panel as made whileto the then other

reject juror,stage drawing entitled a hispartyeach of the one is to
precede himopponent equally partyas well entitled have suchis to

right light existingif in the thechallenge,in the exercise of his of of
composition panel anyon onejurythe there remains the whomof

sure, party maychallenginghe cares to To be the waivechallenge.
aright,his such is tantamount to that thebut waiver declaration
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panel as then him.satisfactoryconstituted is to his opponent,When
acting byon implied waiver,such declaration a like declares his

partieswith panel,satisfaction the both have peremp-exhausted their
tory rights of challenge byas rightlimited the statute. The chal-to
lenge jurora rightis right reject.not a to select but the to State v.
Doolittle, 92; Shulinsky Railroad,58 N. H. ante, partiesv. 86. The
beginning plaintiff alternatelywith the their rightsexercised of
challenge long as, upon respectiveso representations,their either

reject any paneldesired to the anymember of drawn. is itNor answer
say that,to if following plaintiff’sthe waiver the defendant had

right challenge waiving, plaintiffexercised his instead mightto of the
peremptorilyhave rejected juror panela who had sat in precedingthe

his change compositionwaiver. The in panelthe of the might well
justify asuch such not incourse and action would be conflict with the
implied paneldeclaration of with itsatisfaction the as was constituted

change.before the
The question as the of grantto extent the court’s discretion to

relief uponfrom the effect a based orof waiver mistake inadvertence,
perfector to an indifferent, impartial acceptable juryand when the

ordinary challenge bycourse of hasalternative been cut short waiver,
presented,is not rulingand has not been considered. The of the court

in plaintiff’s rightwas denial of the claim as a matter of to a third
challenge presented,under the circumstances and is sustained.

2. broughtThe an injury allegedaction is to recover for to have
1917,been August 7, plaintiffon leavingreceived while the was the

car shops employed.defendant’s where he-was He thattestified a
loose cross-plank upin walka defective was thrown between his
legs by passingthe of a pedestrian, locking stepmovement fellow his
and intending him;to a staythrow that successful effort to on his
feet he painsreceived a strain from he inwhich suffered severe the
abdomen, urine,a drippingweakness and of all of which con-have
tinued at intervals ever since.

previous injuryHe 1,had suffered a on 1915,November while
likewise in the employ,defendant’s for the ofresults which he has

uponsince released the defendant settlement without suit. The
injuries indefendant attributes the sued for or in partwhole to

plaintiff,this on hand, admittingearlier accident. The the other while
rupturethat he then a passedsuffered double and with waterblood his

period days accident,for a of followingfive the denies that he suffered
any drippingtherefrom of or recoveryurine other trouble for which

sought. parties disagreementis now The are inlikewise as to the
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claimingaccident, that thecircumstances of the first the defendant
beingplaintiff by projectingwas struck in the a bolt whilescrotum

by plaintiff on the otherreaming machine;carried around a the
asserting injury beinghand his thrown astridethat the occurred from

studding merely legs.”a hit him the To show thewhich “between
byextent, injuriesand theof,nature and location the received

plaintiff reportin of Dr.1915 the defendant offered the written
Stillings, surgeon, deceased,the railroad’s of examination ofsince his

plaintiff day plain-Subjectthe made on the of the accident. to the
exception, report intiff’s the was admitted as a record made the

regular course of business.
practiceIt was the of the to have an examination and adefendant

report by surgeon injurieswritten in of suf-its all cases accidental
by employees. Stillings regular surgeonfered its Dr. of thewas the

induty reportdefendant. It was his to make a each case he was called
provided purposeto attend. Printed blanks for that entitledwere

Surgeon’s Report.” form,“Boston and Railroad.Maine The beside
containing appropriate questions, diagrama humanincluded of the

upon surgeonform requiredwhich the to mark in red the “loca-was
injuries.” appearedtion of in plaintiffIt evidence that the submitted

Stillingshimself to Dr. dayfor examination on the acci-of the 1915
dent, daysand that two later the reportdoctor filed the of his examina-
tion in the department. upondefendant’s claim It was made the
customary blank, in handwriting.filled out and subscribed his own
Three entries plaintiff’s exception: (1)therein are involved in the

heading injuries”Under the “Nature and extent of the doctor re-
ported perineum“severe of rupturecontusion and scrotum with of
the awayurethra. Blood mixed with the urine and dribbles from
him.” (2) replyIn question injured person sayto the “What did the

nearlyas to the injuries, giving possiblecause of his as hisas own
words?”, reported quotationhe in runningmarks “I was an air

reaming caughtmachine out a hole in a sadelle, and the reamer in the
stophole and I couldn’t the machine it tookand me around with it

and I struck on sticking up eight (3)a bolt that was six or inches.”
in upon diagramMarks red the confirmed the ofdescribed location

injury. Upon depositthe inreport departmentthe of the the claim of
impressed regularthe defendant it was in stamp bearingcourse with a

placethe date and reception, partof its and filed as a of records,its
producedfrom which it bywas and identified at the trial the cus-

having chargetodian thereof.
plaintiffThe report self-servingcontends that the was a declara-
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principle of v.tion'and, under the Finkelsteintherefore, inadmissible
411,H.Railway, 75 Chester,Rollins v. 46 N. 415.303,N. H. and

analogous to the onepresentsNeither of a situation herethese cases
offered was of the state­each,under In the evidenceconsideration.

living present trial,at theagent defendant,ment of an andof the
plainlyunder circumstancessubsequentmade to the main fact and

open evidence forsuspicion designedto to afford histhe that it was
clearly self-serving. The casesprincipal. areThe statements were

heldnumerous in have been inadmissible.which like statements
Woods, H.Bailey 365,17 N.Barker, 333, 339;Barker v. 16 H. v.N.
Brentwood, 4628, v. N. H.372; Allen, 33;Woodsv. 18 N. H. Judd

Walker,49, Hoxie v. 75 H.430; Wells,Smith v. 70 N. H. 52. See N.
518, The reason for308, H. 519. their313; Railway,Hansen v. 78 N.

developed cases, not,in the isrejection, although not heretofore
exclusionary principle of evi­however, upon independentbased an

ground that, being(3 upon the extra­Wig., Ev., 1765)dence s. but
judicial exceptionsthe tostatements, they come within thedo not
hearsay positive counter-motive to mis­they arule because evidence
represent. Caplan, post, 318.1527; Caplan v.Wig., Ev.,3 s.

self-serving character,however, of a asreport not,The here was
any issue raised incustomarily used, respectsthe thisterm is as

anyinthe statements thereinaction. There can be no claim that
way Stillings. reportIf the couldpromoted Dr. bethe interest of

railroad, it would notdefendant betreated as the statement of the
found to have been madeself-serving in it could bethe sense that

upon anyfor in its favor issue herepurpose creatingthe of evidence
the mainreport made before factonlyfor thepresented; not was

allegedof the accident ofoccurred, happeningis,that before the
predicated, but the situation1917 on action isplaintiff’swhich the

not inpresented accident could have beenby plaintiff’sthe second
surgeon, at the timedefendant, or of itscontemplationthe of the
mayreport have tended toentryof far as thethe of In so1915.

injury orearlier the forcefulexaggerate plaintiff’sthe extent of the
injury,as related to thatexaggeration,incurrence,manner of suchits

the defendant. Such over-was interest ofmanifestly against the
totendency make evidence favorable theif tostatement, any, had no

reasonably foreseeable.thenany contingencyin that wasdefendant
changed bywas not thenon-self-servingIts declarationcharacter as a

therefore, open to the sus-not,isevent Itof the second accident.
favorable to the defendantpicion proofmakefabricated tothat it was

lay ofus to out thein conclusion enablespendingthe action. This
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by itsreport was affectedadmissibility of theany that thecase claim
alleged self-serving character.

with the factscontemporaneouslyentry madereport was anThe
performancein of atheof business andin the usual courserecorded
knowledge, andhaving means ofduty by persona since deceased

hearsay rule, prin-theunderexceptionas to theanwas admissible
by354, appearedItRailroad, 345,66 H. 359.ciples of v. N.Lassone

plaintiffStillings thereport, that examinedevidence, the Dr.aliunde
seasonably reporthismade and filedday injuryon of his andthe

reportandthat the examination werethereof. could be foundIt
surgeon,customary of railroad’saccording practice themade to the

duty regularin course of his em-to entrant’s thepursuantand the
mind, however,It inployment the defendant. should be bornefor

considering partiesof and their clerksthat are not here entrieswe
dealingshop-book are with the broaderunder the ancient rule. We

persons deceased,principle of entries of third sinceof the admission
of theregular business,in of under which the elementthe course

Wig., Ev., Blake,s. Maine(3 (2); Towlev. 38inherent distrust 1518
157; Burley, 1095, 98; Moulton, 156,v. 3 N. H. Harris v.Eastman

223) party’s171, 173; Emery, 220,23 H. of aN. H. Richardson v. N.
will, therefore,is eliminated. Some confusion be avoidedown evidence

identityquestion of of theif exclude from consideration the thewe
employer plaintiffthe of and of the entrant at thedefendant as the

whollyentry. of Lassone case it isof Under the doctrine thedate the
injuryplaintiff the which was the sub-immaterial that the suffered

of ratherject report employthe in the this defendant thanof while
theduring applicationhis for In the of doctrine theservice another.

injuryprecisely as if the of 1915 had occurred while thecase stands
plaintiff employerin the of an other than the de-had been service

employerfendant, report had been to suchand the doctor’s made
principles case,In words the of thatunder like circumstances. other

anyhere, upon relationshipin are not baséd orapplicationtheir
parties to Itprivity of entrant to the the action. is immaterialthe

entry personalin of entrant’swhether the was made the course the
419; Railroad,(Hutchins Berry, 416,75 H. Lassone v.business v. N.

engaged performancein of of anothersupra) or the the businesswhile
(Roberts Rice, 472, longH. not474)v. 69 so as such relation is suchN.

bytrustworthiness of the statementas to affect the circumstantial
Wig.,demonstrating positive misrepresent. Ev., s.a motive to 3 1527.

entry exception hearsaythe to rulequalifyTo an under the there
evidence, andnecessitybe a for its admission as the circum-must
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stances under which it was made must be as guaranteesuch to that
the fairlystatements therein are trustworthy. Company,v.Roberts
78 491,N. H. 494; Wig.,3 s.Ev., seq. necessity principle1420 et The

byis satisfied proof of the of Wig., Ev., 1521;death the entrant. 3 s.
v. supra.Roberts Company, The circumstantial oftrustworthiness

reportthe supported byis examination,the fact that the and the
entry thereof, regularwere made in the course of the hebusiness
had performto accuracyundertaken forand the and truthfulness of
which he assumed responsibility, being anthere absence of evidence

anyof controlling misrepresent. Wig., Ev.,motive to 3 1522, 1527;ss.
Barrett,Welsh 380,v. 15 386; Webb,Mass. v. 326;Nicholls 8 Wheat.

Bridgewater Roxbury, Fitch,v. 54 213, 217;Conn. Abel v. Conn.20
90, 96.

The claim reportthat athe was mere casual and isolated state-
ment, letter, disregardslike a StillingsDr.the evidence that was the
regular surgeon of reportthe and that hisrailroad examination and
were pursuantmade customary practiceto the of the railroad to
have such reportsand in of injuries.examinations all cases accidental
It requiredwas a by,record inkept,and accordance with an estab-

practice.lished systemThe evidence discloses the existence of such a
of inference, impliedexaminations and reports as to warrant the and

offinding, the trial court entries in athat the were made due course
of business. Wig.,Ev.,3 s. 1523, note 1. The fact that the record does
not disclose frequency bythe ofnumber and such entries the de-

surgeons by Stillingsfendant's in general, or Dr. in particular, does
not unreliabilitythe entry. degree regular-demonstrate of the The of
ity goes only weight supportto its as in ofevidence the trustworthi-
ness of the recorded of ofquestionstatements. The the fullfillment

requirementthe regularity presented questionof a in the in-first
Wig., White,stance for s.Ev,, 1525;the trial court. 3 Pratt v. 132

477, 117, 119;Mass. Dow478; Sawyer, Walker,v. 29 Me. Wheelerv.
45 N. 355, tending supportH. If it360. there was evidence to the

justiceconclusion of trial notthe “will be interfered with unless
clearly wrong.” Downing, Riley Boehm,Wilcox v. Conn. 368;88 v.
167 Mass. 183 and cited.cases

entryMoreover, regularity onlyan of athe of constitutes one
variety circumstances, practice,of by judicial acceptablesanctioned

presumptive accuracyas of the and truthfulness of theevidence
entry and practicalas a substitute for the conventional test of cross-­

Wig., Ev., 1422, 1522; Company, supra,examination. ss. v.3 Roberts
2 65,495. Ill. L. B. 91. the American rule there isSee While under
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requirement entry perform­been in theno that the shall have made
duty (3 Wig., Ev., 1524; Chamberlayne, Ev.,s.ance of a to another

2872, 2876; supra), madeBerry,ss. Hutchins v. the fact that it was so
supplies strongest accuracy could beone of the motives to which

support probablein a true recordadduced of its trustworthiness as
Wig., Ev., Chamberlayne, Ev.,3 s. 1522 (3);of the recorded facts.

2876; Company, supra,s. Roberts v. 495. The findable fact that Dr.
Stillings surgeonin capacity regularhis as the of the defendant had

report thereof,undertaken to make the examination and a and
thereby accuracy, stronglybecome answerable for their tends to
support reliability.their The circumstances were such that a sincere

naturally any planand accurate statement would be made without of
Wig., Ev., s.falsification. 3 1422. a man“What has said when not

mayoath, general givenunder not in in evidence,be when he is
. . . a actuallydead: But what man has done and committed to

writing, obligation act,when under beingto do the it in the course
of the business he has undertaken, beingand he dead; there seems

dangerno in submittingto be to jury.”the consideration of the
Barrett,v. supra) Railroad,Welsh Lassone supra,v. 354. think“We
principle,a safe byit that personmemorandums made a in the

ordinary business,course of his dutyof oracts matters which his in
requiressuch business him others,to do for in death,case of his are

admissible evidence of the acts and matters so done.” Nicholls v.
fWebb, supra, 337; AugustaInhabitants v. The Inhabitantso­ of

Windsor, 317,19 Me. 321; Thayer, (2dCases on Evidence ed.),
563-569.

plaintiff’sThere is no basis for the reportcontention that the con­
independenttained collateral and matters which the entrant was

duty report.under no to The facts in appearasserted each instance
directly responsiveto have been questionto the propounded upon the

prepared blank and to have been limited to requirements.its As
respects the nature and extént injuriesof the 1915,suffered in the
language of entry purportsthe to personalrecord the observations

If, however,of the entrant. it could be reportinferred that the in
particularthis partwas based in upon complaints by plaintiffthe of

symptoms sufferingshis and from the injuriesexhibited such com­
plaints were originaladmissible as (Howeevidence thereof v. Plain­

41field, 135, 136;N. H. Perkins Railroad,v. 44 223;N. H. Towle v.
Blake, 92, 96;48 N. H. Taylor v. Railway, 48 304, 309), and,N. H.
like the facts bydisclosed ocular demonstration, proven bycould be
the declaration examiningof the surgeon. As respects reportedthe
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accident,of the 1915plaintiff of the circumstancesstatements of the
they proofin of the causemay that were inadmissibleit be conceded

however,having, testified at the trial toinjury. plaintiffthat Theof
disprove thataccident which tended tocircumstances of the earlier

suit, contradictoryinproduced symptomsthe hisit could have
directly of hisStillings material on the issueto Dr. werestatements

uponcredibility. quite alarge dependedextent his own tes-His case to
credibility importanttimony, amaterial and issue. Watsonand his was

Wood, 363,26 H. 365.Twombly, 491, 492;H. Drew v. N.v. 60 N.
accident,of the earliergivenhad an inconsistent accountThat he

afalse, impugned as witness.true or his trustworthinesswhether
capable of laid aentryin the were misuseThe fact that the assertions

statement,of buta limitation of the use therequestbasis for a for
in-presumed properIt thataccomplish a mistrial. is to bedid not

458, dangerThe ofgiven. Carr,Hill v. 78 N. H. 461.werestructions
maystatement, if such a riskplaintiff’sof theincorrect transmission

(3 Wig., Ev.,hearsay ruleregarded of the reasons for theas onebe
entryadmissibility. If be otherwise1363), not the test of thes. is

(Lanegoes weightto the of the evidenceadmissible, onlysuch risk
report281), facts that theHill, 275,H. as do the counterv. 68 N.

plaintiff.thepurports languageto state the exact ofwriting,in andwas
ofthe locationentry by upon diagrammarks the to showThe red

printed direc­fully interpreted by of theinjury, being the termsthe
language andentrant, objectionablenot for form. Theto the aretions

long theycontrolling as areentry importanceare not of soform of an
distinctly in evi­fact offeredfairly intelligible and communicate the

CummingsEv., 2898; v.Ev., 1556; Chamberlayne,s. s.Wig.,dence. 3
465, 472;13 Pick.Nichols, 420, 425; Abbot,N. H. North Bank v.13
Swain v. Cheney, 41 N. H. 232, 235.603;Rumery, 601,Remick v. 69 N. H.

surgeon’sin theentry, report bears,respects the time of the theAs
admitted dateof thehandwriting, the date the accident which was

entry notiscontemporaneousnessThe of theof examination.the
the de-files ofby reportfact that the reach theaffected the did not

The timeby days later.fendant, stamp,the until twoas disclosed
implication whichunreasonable, noseems not and carriesconsumed

“Thereport.materially the thediminishes trustworthiness of .rule
circumstances.”time; dependeach case ownprecisefixesno must onits

Wig., Ev., ss. 1550.3 1526;
authori-thebe a to reviewsupererogationIt seem to work ofwould

havesupra, whichRailroad,the doctrine of Lassonesupportingties v.
digested.andexhaustively gathered analyzedfullyandthere been
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114, 116.note; doctrine,Whether theCent. Law J.43L. R. A. 52517
exception hearsayan added to theregarded asinterpreted, bethereas

development exceptionand extension of an oldera naturalrule, or as
Treat, 73),2 B. 65, 67,Ill. L. itEv., 521;on hasPrelim.(Thayer,

law, and has several timesaccepted part of our beenanbecome
Rice, supra; Berry, supra;Hutchins v. RobertsRobertsv.reaffirmed.

Johnson, 517,&c. Co. v. 78 N. H. 518.supra; TwitchellCompany,v.
10,Rep. 12,Fed. 14.Company 181Davis v.See

reportthe was also admissible as the declara-seem thatIt would
having knowledgeofthe means withoutpersona now deceasedtion of

being the best evidence of which themisrepresent, it caseinterest to
Hill, 275, Tennant,H. Lawrence v.281;Lane 68 N.capable. v.is

Railroad, 116,532, 119;75 N. H. Hutchins540;H. v. v.64 N. Keefe
416, Company, 491,Roberts v. 78 N. H. 495.419;H. SeeBerry, 75 N.

Noone, 338,N. H. 342.Morrison v. 78
Exceptions overruled.

All concurred.

)Merrimack,
May 1, )1928.

Colby Lee.A. v. Michael J.Chester


