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114, 116.note; doctrine,Whether theCent. Law J.43L. R. A. 52517
exception hearsayan added to theregarded asinterpreted, bethereas

development exceptionand extension of an oldera naturalrule, or as
Treat, 73),2 B. 65, 67,Ill. L. itEv., 521;on hasPrelim.(Thayer,

law, and has several timesaccepted part of our beenanbecome
Rice, supra; Berry, supra;Hutchins v. RobertsRobertsv.reaffirmed.

Johnson, 517,&c. Co. v. 78 N. H. 518.supra; TwitchellCompany,v.
10,Rep. 12,Fed. 14.Company 181Davis v.See

reportthe was also admissible as the declara-seem thatIt would
having knowledgeofthe means withoutpersona now deceasedtion of

being the best evidence of which themisrepresent, it caseinterest to
Hill, 275, Tennant,H. Lawrence v.281;Lane 68 N.capable. v.is

Railroad, 116,532, 119;75 N. H. Hutchins540;H. v. v.64 N. Keefe
416, Company, 491,Roberts v. 78 N. H. 495.419;H. SeeBerry, 75 N.

Noone, 338,N. H. 342.Morrison v. 78
Exceptions overruled.

All concurred.

)Merrimack,
May 1, )1928.

Colby Lee.A. v. Michael J.Chester
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Dudley (Mr. DudleyM. and David F. orally),John Stark for the
plaintiff.

Upton Joseph (Mr. UptonC.Robert W. and Donovan orally), for
the defendant.

Branch, argued by1. The first claim of errorJ. the defendant
charge upon contributoryis that of the court the issue of negli-the

gence inadequate inconsistent; clearlywas and that it did not submit
plaintiff’sjury questionto ofthe the the fault and that the denial

requests 1 was, therefore,of the defendant’s Nos. and 3 error.
subject contributory upon byThe fault was presid-of touched the

ing injustice no less than seven times the of charge.course his The
jurors keeper of a dogwere told first that the “is liable to isone who
injured by dog, .injury broughtif such . . uponsuch was not him-

by conduct,self his unreasonable and notown could have been
by Theyavoided reasonable or due care.” were next informed that
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prove heplaintiffin entitle to a verdict he must thatorder to the
him-any bring injury uponby“did not unreasonable act his theof

They questionstold that one of for them toself.” were then the
bring injury uponplaintiff negligently“did the theconsider was

subjecta paragraphhimself.” In later the was elaborated as follows:
reasonablyplaintiff required everythingto do a“The was which

prudent person would have done under the same circumstances and
injury words,In ifexisting dog.conditions to avoid from the other

broughthe or andwas at fault to blame that fault or blame caused or
upon injuries complained of,him the he cannot recover. If on the

personother hand he acted as a reasonable would have acted under
by conditions,the andsame circumstances confronted the hesame

from orwould be free fault blame.”
Subsequently keeper dogit forwas stated that the of a “is liable

does,injuries dog provided person injuredsuch as the the . . did.
bring injury upon by anynot the himself unreasonable act on his

part.” jury they plain-later was ifStill the told that found “that the
broughtunwisely upontiff caused or injurythe himself” their verdict

defendant; finally by way summary,should be for the and of the
amongcourt provedincluded the facts which must tobe entitle the

plaintiff verdict, following:to a plaintiffthe “that the did causenot
bring injuryor uponthe himself.”

foregoing plainlyThe instructions included accurate ofstatements
the full paragraph standing alone,law. The quoted, gaveabove a

expositioncorrect principle contributory negligenceof the of which
was entirely adequate In fact,for this case. the defendant admits
that “the correct rule lawof was stated twice in the thecourse of

Therefore,instructions.” although mayit be conceded that the
above mentioned requests were also accurate statements of the law
(Quimby Woodbury, 370),v. N. H.63 their error.denial was not

presiding justiceThe privilegethe of choosinghad his language.own
Mannion,State v. 518,82 N. H. 526; Railroad,Romani v. H.81 N.

206, present209. It followsthat the claim of error must be overruled
charge,unless the in addition to its law,correct statements of con-

tained inaccuracies of a mightsuch character that jurythe beenhave
misled, to exception specificallywhich was Railroad,taken. West v.

N. H.81 522.
only groundThe upon which chargethe excepteddefendant to the

permitted jurywas that it to plaintiff “providedthe find for the the
plaintiff not anydid do bring injury uponunreasonable act to the
himself.” The contention therefore must be chargethat the was
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times usedmisleading word “unreasonable” was threebecause the
the wordin “acts” and “conduct” instead ofconnection with
given“negligent.” conduct under a setSince the idea of reasonable

legal conceptions andof due careof underlies thecircumstances
reasonablyactduty plaintiffthe of the to as anegligence, and since

usingcorrectly jury, impropriety ofprudent to the theman was stated
adjectivelegaltheinstead ofthe familiar word “unreasonable”

recovery isbardescribing conduct which wouldwhen“negligent”
juryapparent, pointed bynor it out counsel how thenot has been

by is, by itsnegligent conduct defini-could been misled it. Sinceh^ve
circumstances, follows thattion, conduct under the itunreasonable

negligent unreasonable, negligentand all conductall conduct is hence
the acts” and “unreason-was included within terms “unreasonable

converselyby If it is notable which were used the court.conduct”
negligent,is it was theall unreasonable conduct thentrue that

by of thenot who the use wordplaintiff and the defendant suffered
is more inclusive termcharge,in the this the“unreasonable” since

part ofany on thejuryand the was told that unreasonable conduct
recovery. charge pos-ifplaintiff a that thethe would bar It follows

sufficiently thesibly phraseologyin favorable toinaccurate its was
v.exception be overruled. Parkinsondefendant, and the must

Railroad, N. H. 416.61
assignment theof is that court2. defendant’s second errorThe

arguesrequests 7 thatwrongfully his numbered and 10. Hedenied
with to hischarge adequatecontains no instructions referencethe

plaintiff engaged trespassin a at the time of hisclaims that the was
unjustified upon dog and,injury, first, he an attack thebecause made

premises for thissecond, upon pur-went the defendant’sbecause he
particularinrequestofpose. asserts that the denial his seventhHe

important part of his defense almost as“took the anfrom defendant
wholly jury.”theeffectively if withdrawn fromas the issue had been

charge.theno basis for these criticisms ofThere is substantial
times, languagein the of thejuryThe was told no less than four

if, hisstatute, plaintiff injury,not at the time ofthat the could recover
trespassof a or other tort”“engaged in the commissionhe was

expressionssimilar in other150, 23),s. and were twice used(P. L., c.
meaning trespass was thuscharge.of The of the wordparts the

explained:
illegal interference with the“By trespass anymean or unlawfulwe

highway, including theA of theof another. reasonable useproperty
trespasser.a Neither wouldthereon does not render onesidewalks
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trespasser attempts walkwaya to use aone become who uses or to
building attemptedpremisesor if use or use wasanother’s the for a

purpose and in alawful made lawful reasonable manner under rea-
circumstances.”sonable

plaintiffreference to the claim that the was the aggressor,With
following given: testimonythe instruction was “Certain has been

to dog.introduced here as the characteristics of the testimonyThis
and maywas offered received for it showingwhat be worth as or

tending plaintiffthat provoked attack,to show the the youand will
purpose.”for no otherconsider it

appears “trespass”It thatthus was defined with reference to both
claim, specificbranches of the defendant’s that reference was made

plaintiff provoked theto his contention that the attack of the dog;
legal consequences trespass bythat the of a plaintiffthe repeat­were

edly stated, and question trespassthat the whether a had been
committed jury.was submitted to the This constituted an adequate
presentation of the issue to the triers of fact. There is no similarity
between this case and Railroad, 350,Burke v. 82 H. byN. cited the
defendant, whollywhere the court failed to mention an essential

althoughelement of the defence specifically requested to charge upon
present case,it. In upon pagethe as in the ones referred to 362 of that

opinion, appearit does not judge perform“that the failed to dutythe
whereto he was moved. upon subjectHe instructed the presented.”

legal principle governing“The point fullythe ‘was stated in the
general partyinstructions. Each opportunity argumenthad an in to
apply facts,it to his view of the and it was not error of law for the

givecourt to refuse to applicationinstructions on its particularto
Belmont,evidence.’ Rublee v. 62 N. H. 365 and cases cited.” Piper

Railroad, 228,v. 75 N. H. 235; Railroad,Walker v. 71 N. H. 271, 273.
The extent to which of givenrules law shall be specific application to

partiesthe claims of the and the byfacts disclosed the evidence in a
given case must be left to the sound discretion of the trial court.
There was no error in the denial of requeststhe defendant’s numbered

and7 10.
objected3. The defendant followingto the statement of plaintiff’s

argument:counsel in Mr. Stark: you“I can assure it greatis no
pleasure into come here Lee,and sue Mr. a citizen of Concord, but

unpleasantthat is one of the lawyerduties a has to do if other means
effected,”cannot andbe the court exception.allowed an The com-

plaint regardnow made in to this statement is that it suggested to
jury negotiationsthe that there had been for a settlement and an offer
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wholly founda-compromise byof defendant. claim is withoutthe This
following argumenttion. In the demonstratedfact, the sentence of

contraryclearly passage exactlymeaningthat of the above wasthe
by defendant,to that that since Mr. Lee had refusedasserted the i. e.

onlysettlement, legal plaintiff’s alter-to consider a action was the
native.

' counselobjected plaintiff’s4. a statement ofThe defendant also to
a news-argument dog trainingin that was in withthat “it seems the

place:paper following proceedingsto and then tookjump” the
they newspaper andCourt: “The him with aevidence was trained

dog.”Upton:in thisgot grabbinghe habit of it.” Mr. “Notthe
wein. to the caseputCourt: “You it I assumed the evidence related

“SubjectMr.trying. may stand, you Upton:if it to.”were It want
Stark,exception.” Mr.exception.” mayto “You have anCourt:

continuing: by early training they were welldogs’“. . . and these
qualified jump snap.”to and

by thedog, called as aJordan,One a former owner of the witness
kickedplaintiff, “Q. dog typeIf a of this wastestified as follows:

anythingThey apt to atgrabwhat would A. arebe the reaction?
breaking dogs, weinstance,that strikes For in house thesethem.

tendencythem, and thegenerally newspaperuse to correct naturala
grab paper.”is to that

exception follows:in of this is asargument supportDefendant’s
adog withparticularis that was trained“There no evidence this

dog-no that thisnewspaper any purpose. There was evidencefor
paper.a no evidenceacquired grabbing’the of at There was‘habit

snapnewspaper jump andany a todogsthat such were trained with
or bite.”

argument is tosentences of thisA to the first twosufficient answer
in.putjudge,trial “You itbe found in incisive comment of thethe
Antrying.”I related to the case we wereassumed evidencethe

newspapera and so learnedargument dogs were trained withthat such
testimony. argumentjustified by the Thejumpto have beenwould

”jump a materialthey newspapera “to was notthat are withtrained
they were welldeparture thatfrom the evidence. The statement

properaby early training jump snap”and wasqualified “totheir
they weretestimony. did not assert thatinference from the Counsel

bite.”“snaptrained to or
followingplaintiff’s pro-During of counsel theargument5. the

try to“They come in andMr. here-ceedings place:also Stark:took
years agoif some timeand him five ora this man askedshow record on
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he had not been arrested and he said he was. Now was of im-that
portance in this ? If years agocase a man made a mistake five and
paid penalty,the served his time and came out and been a decent
kind supported familyof fellow since and his wife and and worked

. .” Upton:. Mr. object except“I and to that. There is no evi-
things.”dence of those

It is doubtful whether under the rule laid in Dodge,down Tuttle v.
80 N. H. 304, any question by foregoingof law was raised the state-
ment of counsel. In aspectscertain the case is similar to Gobrechtv.
Beckwith, 82 H.N. 415. The objectionsentence to which was made

acontained number of fact,statements of some of which unques-were
tionably supported by the evidence. Defendant’s counsel failed to
specify which of supportthese statements found no in the testi-
mony. If he had made clear point objectionthe of his and obtained

rulinga court,of any might easilythe the iferror have been
corrected.

ifBut it be exceptionassumed that an properly taken,was it will
not avail the defendant for there sufficientwas evidence to warrant

argument.the positionThe of the defendant as instated his brief
is that “there was no evidence that he was a ‘decent fellow since’ his
conviction of supportedcrime or that he had his wife and family.”
There amplewas plaintiffevidence that the had worked steadilyas
as averagethe laborer. “alwaysHis wife testified that he worked
prior time,”to this steadythat “he had work most of the time.”
There was evidence that he employed byhad been the railroad for
many years, that painterhe had worked as a for yearstwo or three
and that at injurythe time of employed byhis he was a bottling com-
pany. He was at this living familytime with his and he takingwas
his wife and son to a fair when the in questionoccurrence place.took

wife,His his son and his father-in-law testified in his behalf at the
trial. Under these might properlycircumstances it be inferred that
a familynormal relationship Colbyexisted in the household and that

“supportedhe family.”his wife and There was also evidence that the
plaintiff ahad recommendation from the foreman forwhom he worked
at bottlingthe company’s plant. foregoingFrom the evidentiary

appearancefacts and the of plaintiffthe on the stand it was not im-
proper argueto that he had been “a decent kind of fellow” since his
arrest.

The order must therefore be
Exceptions overruled.

All concurred.
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Rehearing. theforegoing opinion,filingOn the of theAfter
rehearing following grounds:defendant for a on themoved

clearly and defi-“(1) juryto notThat the instructions the did
duty tothenitely imposed upon plaintiffstate the thethat law

being injured.exercise reasonable care to avoid
give the defendant’s“(2) the courtThat the refusal of trial to

nothere wasrequests becausenumbers 7 and 10 constituted error
relating to the sub-adequate presentation chargein of the lawthe

ject requests.”matter theseof

inBranch, by supportassignedThe the defendantJ. first reason
Theno discussion.of motion is merit and calls forits without

requiressecond reason further notice.
which rules of lawopinionIn the it is that “the extent tostated

partiesthe of the andgiven specific applicationshall be to claims
given be left toby in a case mustthe facts disclosed the evidence

arguesThe defendant thatthe sound of trial court.”discretion the
criticismsubject qualification, and thisthis statement is to some

in v. Rail-appears Simoneaujustifiedto in view of our decisionsbe
350,Railroad, 361;N. H.363, 82way, 365;78 N. H. Burke v.

passage quoted shouldMcCarthy Souther, ante, 34,v. 35. The above
ofextent to which rulesbe modified as to as follows: “Theso read

partiesthespecific application to the claims ofgivenlaw shall be
givenin must be leftby the a caseand the facts disclosed evidence

‘fullyjury iscourt, provided theto the trialthe sound discretion of
350,Railroad, 82 N. H. 361.”correctly’ Burke v.and instructed.

jury correctly be doubted. Ourthe instructed cannotThat was
fully instructed as the evidencethey asformer conclusion that were

record,demanded, A re-examination of thein case is affirmed.the
grantingthe of thehowever, the thatleads to further conclusion

been error.requestsand would havedefendant’s 7th 10th
enteringprove that as he wasplaintiff’s tended toThe evidence

dog questionin attacked himhouse, thea near the defendant’sstore
dogcame of store thehe out thetrousers;and tore his that when

thatfinger. plaintiffThe testifiedhim hisagain attacked and bit
“toof the defendant’s househe was he to the doorafter bitten went

thatanybody”;could not “raisenotify dog,”Mr. Lee about butthe
nearly hedoor;to the that asdog uphim the walkthe followed

and thatat him several timesdog jumpedout of the walkcame the
hit him.dog perhaps” but did notkicked at the “once or twicehe

day of the acci-that on theA for the defendant testifiedwitness
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dog.”“trying to kick theyardin Mr. Lee’she “a man”dent, saw
way heredogas follows: “he kicked the overHe two kicksdescribed

dog thisand kicked the[indicating], then he turned aroundand
if he theway. him or not.” Asked sawI know he hitdon’t whether

the defendantreplied, Another witness forget bitten,man he “No.”
hearing something plaintiff’s encounter withabouttestified that after

store, plaintiffand thedog keeperthe of the he went out sawfrom the
residence,”“standing directly in front Mr. Lee’son the sidewalk of

me, my inquiredandplaintiff dog just leg,”“this bit bitthe saidthat
washome, he answered that “heif Mr. Lee at andwas [Mr. Lee]

working.”
jury might have dis-argued that from this evidence theisIt
object his totestimony as to the of visitplaintiff’sthebelieved

house, plaintiff upon the defend-Mr. and found “that the wentLee’s
attacking dog.”purposes provokingof thepremises for the orant’s

true, the Theif it would not aid defendant. accountEven this were
given by the thegiven by plaintiff and that witness of encounterthe

particulars.inyard allin the defendant’s were consistent substantial
plaintiffthe that the kicked at theThe statement of witness twice

him,dog by foregoing testimonythe contains nonot denied butwas
that heplaintiff’sthe evidence he was beforecontradiction of bitten

yard Consequently,at all. aninto the defendant’s instructionwent
request, contemplateddefendant’s 7th whichgiven in accordance with

finding there,hepossible that was bitten while would have beena
misleading improper.and

request.to Theapply defendant’s 10thSimilar considerations
dogtending prove plaintiffto thethat attacked theonly evidence

quoted above, him in theof the witness who sawat all was that
testified, imagine“I the and heyard man was mad wasand who

gotdog dogand he the mad.” There was noto thetrying kick
dogplaintiff any uponthe made thethat attackwhateverevidence

yard. imaginationthe If the of thehe into witnesswentbefore
finding plaintiff dogthe in thea that the attackedjustifywould

finding time,justify a he atnot that was bitten thatit wouldyard,
findingsuggested possibilitythe of such ainstruction whichand an

improper.have beenwould
Former result affirmed.

All concurred.


