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)Hillsborough,
)28,June 1928.

Dickey.Philip Georgev. A.C. Lockwood

(Mr.& Davis orally),McLane McLane plaintiff.for the

(Mr.BranchThorp orally),& Branch for the defendant.

Allen, ByJ. the contract between R plaintiffand the R’s notes
in paymenttaken ofto him were C’s debt plaintiffto the and in full
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a purposeto the It included toassumption of C’s debt defendant.
liabilitygive standing for its to theC a credit without for debts

acceptance pursuance agreementin of of R’sparties, and the the
payment plaintiffby plaintiff a of C’s debt to the andnotes the was

assumption by plaintiffthe of its debt to the defendant. Whilethe
plaintiffR the if histransferred to was to be returned tothe stock

fully dischargedpaid, of C or assumednotes not the debts werewere
any of theThe contract was silent as to reinstatementby the notes.

ifcalling for return of the stock thedebts, and in view of the clause
only plaintiff’s subsistingunpaid as of thenotes were the restoration

dischargeimplication for a full of the debts is not doubtful.rights, the
to C,plaintiff to “loan” aswhich the was to continueThe “credit”

only byexpressed to be secured thepurpose,as its wasthe contract
the credit wouldthe of the stock. Otherwiseagreement for return

againstclaim Cplaintiff’sthe nor the defendant’sbe false. Neither
liability part.onfurther itswas to be a

mightand not sue forparty agreementa toC was not theWhile
v.Railroad, 9,N. H. &c. Co.(Murch 34;v. 29its breach Pittsfield

by givingR inyet performanceits522, 531, 532),H.Company, 71 N.
it a relation-in on establishedC’s action taken reliancehis notes and

aimposed upon dutyhim directC andship plaintiffthe andbetween
duty to arise fromappearThe would common-lawC to observe it.to

principles.equitablewell asas
plaintiff agreedfor considerationaspect, theIn the common-law

agreementrights C. If the wasdischarge againstand histo release
given,C until R’s notes weregratuitous promise as tothan ano more

promisefor the becamegiven,yet they were the considerationwhen
agreement it intended thatBy the was R’sand effective.executed

accomplish release and no further actiongiven should thenotes when
release, being C,tocomplete beneficialit. Thetaken toto bewas

by it, andaccepted C’s conductpresumablybeheld towould be
of propertyin fact. A surrender aacceptancequestion of itsnoleaves

as isgift according it with or withoutanalogous to orright a saleis
rightparts with the andownerconsideration, in the that thesense

of the surrender. Whileacquires the benefitparty under burdenthe
by of ais force the surrenderright,of the thereno transferthere is

right. Asright releasee for the owner’sof new to theasubstitution
althoughassumed, thebenefited, acceptance isis hisformerthe

intermediary.strangerthrough asmade aissurrender
noappears to have distinctionin aspectthis thusThe transaction

although itpersons,thirdthroughof transfers madecasesfrom
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may particular usuallycome “under no found in thehead books.”
511,Egan, mayCurtis v. subject53 N. H. 514. Chosesin action be the

wayof in tangible property (Blazotransfer this as well as v.
Cochrane, 585, 586),H. transfer, gift, perfected71 N. the if a isand
by delivery donee,to others than subjectthe to the condition of
subsequent acceptance Perkins,in fact. Frazier v. 62 N. H. 69;

Cochrane,Blazo v. tosupra, Consistency588. showwould seem that
a rights pertaining maysurrender of byto chosesin action be amade

discharge throughrelease or personsof the debtor as wellthird as
directly upintentionally gives rights,with the debtor. oneWhen his

legala dischargedrule that the debtor is to their extent accords with
justice understanding,and common byand is not to be controlled

indischargeinformalities in the manner of which are not violation
of positive requirements view,and defined law.of the Under this

acceptance discharge gave right againstC’s of the the atit law the
plaintiff by protected by againstnot to sued him be himbe and to

by bysuit defendant, agreement, performedthe since the inwhen R
giving notes, provided express implications.his inthus its terms or

standpoint equity, agreementFrom the of the was made for C’s
benefit and it was it itintended that should know about actand on

strength plaintiffthe majorityof it. The and R were a of its directors
manager.and R its pursuance agreementwas Action in of beingthe

taken, plaintiff precludedthe was in equity from denial of a direct
arrangement rightswaiving agreeingwith C his aas creditor and that
its debt to the defendant should the ashave same treatment the
debt plaintiffdue him. The C duty againstowed the that no claim it
should debts,be for the payingmade the notes the debt due the
plaintiff obligating payand him to the debt due the defendant.

exercisingC corresponding right, equitable estoppel operatesits to
place plaintiffthe in same inthe situation he be if C hadwould been

partya the agreementto him R. “abetween and While statement
foregoes rightthat one ordinarily him,his notdoes bind if made

legalwithout a upon byandconsideration not acted the adverse
party” (Duval Co., 82 543, 546), plaintiffv. Insurance N. H. the
here agreement modifyreceived and rightsconsideration his to his

upon.was acted
rights agreementBut whether C’s under gavethe after R his notes

regardedare arisingas equitable principles,from common-law or the
resulting duty plaintiffof the to C demanding pay-to refrain from
ment of protect byhis debt and to it from demand the defendant
is rightsthe same. wayThe defendant’s were in no lessened or
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party it,riot a toby since he wasadversely agreement,theaffected
materially altered. If the defendantplaintiff’s position wasbut the

call onloan, C entitled topaymentC of his wasfromhad demanded
agreement that C should not haveof it. Theplaintiff to take carethe

againstor of Cplaintiff an indemnitor insurerthepayto if made
plaintiff in shoes inplaced C’sand thus theliability for the loan

liability.respect to the
assumptiontheamounted todefendant, the transactiontheAs to

dutyPerforming C,his to theplaintiff.liability byhim theof toC’s
himC owed on hisdefendant whatpaid theplaintiff would have

subrogated thepayment would havepayment. Suchdemand for
plaintiff’s dutyrights against C, butplaintiff defendant’s theto the

agreement limited and modifiedoperation of thethroughto C the
only farsubrogation. could enforce them soHerights ofthe usual

payment givenhavehis wouldagreement permitted. Andas the
rightsC no toagainst defendant because hadrights thehim no

subrogated.might bewhich he
circuityin awould result ofcontributionthat to enforceIt follows

parties they alreadyfinally whereleave thewouldactions which
paid note on which he and the defendantplaintiff theThestand.

paid plaintiff half of it inhad thethe defendantliable. Ifwere
would haveof its debt to the defendantcontribution, paymentC’s

to reim-payment by would entitle itCBut suchmade him whole.
required pay whatwould be to Cplaintiff and hefrom thebursement

way circle isbyhim of contribution. Thepaidhadthe defendant
paymentfull ofthe defendant’scompleted. Going oppositely,thus

from thehim to demand contributionentitlednote would havethe
C him its creditor to theof it. His loan to madeplaintiff halffor

by itpayment C would entitle tohalf, andof-the otheramount
presentbe in hisplaintiff, who would thusfrom thereimbursemerit

situation.
gaveoftransaction, plaintiff’s payment the notetheIn the actual

the defendantby itself, right to contribution. Butahim, considered
contribution,of the andC the exact amountagainsta forclaimhad

againstobligation to C hold it harmlesstoplaintiff was underthe
exactly by hisis thus offsetright of contributionclaim. Histhe

defendant, equitable resultpay to and theC’s debt theobligation to
extinguished upon R’sright of contribution wasplaintiff’sis thethat

notes.agreement givingin hisof theperformance of his side
right rather thanregarded equitableas anusuallyisContribution

301,Stearns, N. H.66impliedan contract. Cass v.arisingas from
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basis, predicated upon302. But whatever its ait is common and
equal footing partiesof the as each principlebetween other. “The
applies only in parties equalcases where the of thesituations are

equality among personsas equalsituations are notwhose is not
equitable.” Thayer,Blankenhorn &c. Co. v. 199 Cal. 90. The
equitable principle rightsof a loss of to enforce which would result
only circuity (Moorein Merrill)of action H. 75; Rumseyv. 17 N. v.
Sargent, Fletcher, 642,21 N. H. 397; 645, 646)Snow v. 43 N. H.

rights rights.affects of contribution thingas well as other “The that
gives rightrise to the of contribution is that one of the common
obligors dischargedhas equitablemore than fairhis share of the

liability.”common Pierce, 202,v. 191 226.Wait Wis. Here the
plaintiff’s fair in equity liabilityshare of it,the on the note is all of
since partiesas between the half paymentof it was his debt and of
the other half discharge obligation paywas in of his to C’s debt of
equal amount owed the defendant.

summary,In it is well settled that a contract between A and C
payfor A to may by against. A,C’s debt to B althoughbe enforced B

C insolvent, havingbecomes on principle A,the that assumed the
debt, in equity obligorprincipalbecomes the as between him and C,
and B may Long, 458, 460,so treat him. 461,Toner v. 79 N. H. and
cases cited. The defendant’s to make contributionrefusal was an
acceptance by plaintiffhim inprincipal placeof the as his debtor of C.
The plaintiff R, althoughcontract thebetween and C awas not
party it,to benefit, giveninured to its and after R’s notes were C had

rightthe placed plaintiff placeto enforce it. It inthe C’s as to its
liability to plaintiffthe defendant. The owed the defendant all the
defendant him. circuityowed Avoidance of of action equitablyis
accomplished by rightthe loss of the of contribution.

The subsequently agreementrenewal of the note to the and when C
had become insolvent makes no difference. The defendant as a maker

againsthad no defence payee merelythe and the renewal maintained
obligationhis a plaintiffas maker. to hold paymentEntitled the to

debt,of originalC’s in force,while the note was he was also thus
duringentitled its changerenewal. The renewal made no of relation-

ship parties,between the rightsand againstthe defendant lost no
plaintiff bythe signing it.

Bill dismissed.

Snow, J., was Branch, J.,absent: did not sit: the others con-
curred.


