
370

)Hillsborough,
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Cavanaugh M. Barnard.Inc., v. FredMcCaffrey,&
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Thorp (Mr.& Branch orally),Branch plaintiff.for the

Charles D. (byBarnard orally),brief and for the defendant.
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impliedlycourt foundMarble, AssumingJ. that the that the
ship (the plaintiff)lumber and submit to itplaintiff’s direction to the

full, subsequentcoupled the ofaccount,the with examination the
try get togetherwill and and settleaccount, and the statement: “We

compromise rather than anup,” attemptan to admissionconstituted
(Masterson Railway, ante, 190, 193),liability it is difficult toof v.

fairlyfinding be madecould without the de­understand how that
accordingtestimony parties. And to the oraltailed of the record no

testimony whatever was admitted.
151, questionH. it was held to be a ofHoyt, 33 N.In Bartlett v.

the answer to aupon inquiryall whether witness’sfact the evidence
likelyplaintiffthe were to ansettle,”of “if he and wasthe defendant

put upon evincingto be statements aadmission. The construction
materially“often bewillingness adjust disputed claims must modi-to

surroundingcase and theby nature of the circumstances.”fied the
byIt isTenney, 513, Parsons, J.,N. H. 521. said inField v. 47

409, controversy appears“TheMorrill, N. H. 411: toSmith v. 71
an admission ofbeen, the statement was the full amounthave whether

compromise.a itclaim,of the or a basis for Whether was intended as
question uponthing other, was a of fact which thethe one or the

would be evidence.”attendant circumstances
proveoffer to the inthat the defendant’s statementIt is true
generalaccompanied by provean offer in termsquestion towas

made, yetit was that offer could not ofconditions under whichthe
likelyall incidental facts which were to benecessity include the

mayThatby of the witnesses. such facts bean examinationrevealed
by finding court that if amany the of the new trial isis indicated

Furthermore, determiningincomplicated. aordered the issues will be
partiesdemeanor of and witnesses onof this kind the thequestion

theappreciable importance. Either evidence shouldstand is often of
by passing upon preliminaryin thethe courthave been received

jury propertheof or submitted to with instructions.question fact
Co., 552, 556,H. 557; Jones,80 N. Jenness v.Davidson v. Insurance

Groton, 151,66 N. H.H. Colburn v. 158.475;68 N.
merelyimpliedbe from cir-Fraud will not of course doubtful

348,H.Emery, Consequently,40 N. 350. itcumstances. Jones v.
by showing slight discrepancya between twocannot be established

nothing Amey, 462,more. Bechard 82 H.of and v. N.scales lumber
prove discrepancyhas offered to thathere the defendant the467. But

very plaintiff opportunityhad an to examinegreat; that the thewas
expressedand such examination thefigures after desiredefendant’s
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together up,”get negotiationsand settle and that to that end“to
brought.in progresswere when suit was

judge jury openingBefore a trial takes a case from the on an state-
ought definitely ifproofment or excludes an offer he to ascertainof

the or inproof.statement offer embraces the entire This was done
Hughes Railroad, 71 H. 279. The difference thev. N. between scales
was too to have resulted from mere It wassubstantial a mistake.
evidence of some fraud in with one or the other.connection scale

proffered presidingAll the competent.evidence was therefore The
justice provedid not rule that the fraudevidence was insufficient to

simplybut excluded it. If he intended to rule that the evidence was
admission,because it contained no element of an he shouldinsufficient

mightin order tohave so stated that the defendant have a chance
general specific. Manifestly,make the terms theof his offer more

many plaintiff’s impliedoffer to show calls at the office an offer to
relating settlement,show various conversations to and it cannot be

said as a matter of law that if evidence in all hadthis its details been
introduced, legitimatesome inference to defendantfavorable the
might not have been drawn. Nor such offeredwhen evidence was

properly rightcould the court rule that the defendant had waived his
originalto contest the scale.

plaintiff exceptedThe the ifpresiding justiceto order of the that
byshould athere be new trial the case would be heard the court or a

referee, complicated bysince the issues were too to abe determined
jury. unnecessaryIt is to decide whether in inview of the decision
Daley Kennett, 536,H. authorityv. 75 N. the court had to make

order, exceptionthis for the has been waived.
trial.New

Snow, J., Branch, J.,was absent: did not sit: the others concurred.


