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HaydenB.Arthur and Samuel J. (Mr. orally),Dearborn Hayden
for John Netsch.

George Wagner,A. for the BuildingManchester and Loan Asso-
ciation.

Branch, J. 1. The arguesdefendant plaintiffthat the should
judgmentnot inhave this case equityof thebecause rule that will

not lend its aid to penaltyenforce either a or a toforfeiture or divest
an estate for breach of condition subsequent. Blanchard,Ricker v.

39, 47;45 N. H. Jewett, unnecessarySmith v. 530,40 N. H. 534. It is
to inquire at this time unqualifiedwhether the language inused

correctlythese cases (seestates the 21 81),law C. J., Equity,Tit. s.
for the obvious toanswer the argument thedefendant’s is that
plaintiff seeking equitableis not foraid purpose.this action wasThe

brought byatproperly law writ of entry (Walker H.Walker,v. 63 N.
321; Davison Davison,v. 71 180),N. H. and he seeks therein to enforce

legal rightshis under a valid contract equitywhich cannot orcontrol
aside. Eastmanset v. Batchelder, 141, Although36 N. H. 150. the

reportsreferee that he plaintiff’s“treated the entrywrit of aas bill
in equity,” powerhe had no to plaintiff’stransform the demand for
judgment prayerat into alaw for equitable prejudicerelief ofto the
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posi-question equity byinterveneplaintiff. The whether shouldthe
depends uponto a forfeiture other factors whichpreventactiontive

are considered.hereinafter
that, acquired thehaving2. of the defendantThe contention

oughtitJr, property,in the to berights John,of and Claretta allowed
support plaintiff aobligation to the and thus avoidtheirto assume

deed, adopted.of the condition of the cannot befor breachforfeiture
firmly repeated decisionsstate, bytoo establishedis law of thisIt the

obligation by supporta forcreated contractchanged,to that thebe
by theassigned obligorbe thewhich cannot withoutpersonalis a one

Gotham, 440;Gotham N. H. Rollinsparty. v. 55consent of the other
Annis, 34; v.Bethlehemv. 40 N. H. EastmanRiley, 9, 14;44 N. H.v.

344;v. v.141; Cobb,Barker 36 N. H. FlandersBatchelder, 36 H.N.
H. 525.Boynton,also Pattee v. 73 N.H. 201. SeeLamphear, 9 N.

heldBatchelder, supra, specificallyv. it wasIn of Eastmanthe case
obligor in a not takethe such situation couldgrantee ofthat the

theobligationcarryand out the withoutpossession premisesof the
not“theyit couldobligee, opinionand in the is saidtheconsent of
thepremises mortgage,and redeem the becausepossessiontake of the

obligor] and embraceTasker did notpersonal with [thecontract was
hasthat the soundness of this decisionappearthem.” It does not

state, Joslynso far as the of v.in this and casequestionedever been
by rule,defendant, lays different670, cited the down aParlin, 54 Vt.

it cannot followed.be
aappearsthrough argument, there alsoRunning defendant’s3.

Buildingof the & Loan Associationequitiesthesuggestion that
Jr, mayit bereason, John,to those of and thatare, superiorfor some

rightsthough beagainst father even the son’stheto reliefentitled
asthis in the lawjustificationno for contentionisforfeited. There

onlyin this Thethe decisions state above.by citedit has been settled
were those whichmortgagetook under itsrights the associationwhich

convey. stranger toThe was aJohn, Jr, could fatherand Claretta
daughter-in-law defendant,and theof his son withthe transactions

by them. foreclosure ofprejudicednot be Therights couldand his
way righthis to for conditionin affected “entermortgage nothe

advan-any possession property,of the and taketime, havebroken at
generalGotham,supra, 441. “It is atage forfeiture.” Gothamv.of the

seizedenters for condition broken becomesthat he whorule of law
thereby charges andestate, avoids alland intermediateof his first

344,36 H. It thereforeCobb,Barker v. N. 348.incumbrances.”
only right to be derivedrelief mustthe association'sfollows that
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rights premises,in thesomeJohn, Jr, and he still hasthrough unless
exceptions must be overruled.the defendant’s

by contention of thepresented thequestion isdifficult4. A more
which wouldhas been shownof condition“that no breachdefendant
inargument isThe substanceplaintiff.”thejudgment forwarrant a

justify histhe referee do notevidentiary byfoundfactsthat the
thereon,specifically stated to be basedconclusion, which wasfinal

ofthe their deedbroken conditionJohn, Jr., and Claretta had“that
premisesupon saidJohn, to, and had enteredSr., was entitledand that

in-the defendantmaking this contentionInfor condition broken.”
forfeiture, itagainst a and isprotect itequityaid of tothevokes

ofby applicationanrightsclearly to have its determinedentitled
properly law,is atplaintiff’sthe actionprinciples, for whileequitable

equitable mayanour defence bethat, practice,underit is well settled
entry. Cuttingageneral in to writ of v.up the issue answerset under

Pike, 347,H. 351.21 N.
independent ground of equityagainst is anRelief forfeiture

43, uponItKing, U. 54. is exercisedjurisdiction. Kann v. 204 S.
legal right permittednotparty having a shall beprinciplethe that a
injustice oppression (Noyesorpurposesof it for ofto avail himself v.

determiningin175, 179),Y. when reliefAnderson, 124 N. but shall
ofequitable waiver, estoppel, laches,given, fraud,be the doctrines

generally applied. J.,See 21 Tit. Equity,accident and mistake are C.
bysignificance of facts found must,ss. 76-82. The the the referee

intherefore, principlesthese view.be considered with
finding June,“in 1924,The referee makes a thatdefinite when

John, undertaking supportClaretta left Jr. abandoned the toshe
John, Sr., far It held,as as she concerned.” must however,was be

any rightthat condition brokento enter for which then accrued to
plaintiff by bythe was either him or laches,waived barred his since

clearly appearsit no yearthat he took action for more athan after
departure duringClaretta’s and that time continued to board in the

family expenseDe la Rive at the of his son. clearlyThis conduct
understandingindicates the of parties obligationboth that the to

support the father primarily son,was that of the and that Claretta’s
obligation anwas incidentunessential thereto.

findingsthe plainFrom of the referee it is upthat to the time when
presentthe commenced, July, 1925,suit was in John, Jr, had not

abandoned undertaking supportthe to his father. It is found that
plaintiff objectionthe made arrangementsno to the which John, Jr

made for his board with the De la Rives; that he seemed satisfied to



380

tofamily John, Jr. wentRive and that whenthe De laboard with
1, 1925.paid up MarchJanuary, his father’s board was toinKeene

June,MayFebruary, March, April, andin months ofThereafter the
under-each, which,$25to Rive of as hepayments De lamade fivehe

finalup Augustto 1925. His1,father’s boardit,'paid hisstood
andJanuary 5, 1926,made on account of boardpayment $50of was

bought plaintiff.la for thewhich De Rive had$20 for a suit of clothes
wentJohn, left Manchester andJr.,that “afterThe referee finds

attention,veryJohn, Sr., little, any, personalifKeene, gaveto he
needed,supply anythingto him with heleaving it the de la Rivesto

con-Rives lostin the end. The de lapromising to with themsettle
furnishcarry notability promisesout his and didin tofidence his

The refereeclothing as he to have.”John, Sr., such was entitledwith
Sr.,John,1925, John, giveJr “did notJanuary,finds that afteralso

underJohn, Sr., receiveattention that shouldpersonal care andthe
John, Sr., and ascertainHe did not visitof the deed.the condition

andhimselfthe condition of the account betweencondition andhis
Jr., leftJohn, John,clothingand ofthe board Sr.De la Rive as to

lathe dejudgmentto and ofJohn, Sr.,of the discretionthe care
objection toanyfindingno that the father madeThere isRives.”

untilarrangement byto the De la Rivesexisting or his treatmentthe
of itsbegan protectionto for thetake measuresthe association
fact,not, infindingThere is no that he wasmortgage interest.
wasup presentfor time actionprovided to the when theproperly

any to timefindingnot make as theThe referee doescommenced.
ability pay or whenlost in John’s toDe la Rives confidencewhen the

“clothing he have.”such as was entitled toJohn, began to lackSr
plaintiff’s paidin January, 1925,that board wasIn of the factview

ofregular paymentsJr1, John,March and thatin full to made
June,March, May andFebruary, April,of$25 in the monthseach

why la confidenceapparentis the De Rives should have lostno reason
state-commenced, and theability payin to before this suit washis

“ partiesthat all the transactions and of theof the referee actsment
pointshearing evidence,”of the were into the date receiveddown

providemaythat such failure as there been toto the conclusion have
1925,clothing place July,took aftersuitable

give personalfailure to his and attentionIf the son’s father care
equitydeed,a technical breach of the condition of theconstituted

permit a on in of father’snot forfeiture this account view thewould
againstgeneral arrangement, protestandconsent to the his failure to
by hisit is not clear meantneglect, but what the refereehis son’s
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andpersonal carefather “thegivenot hisdidthat Johnfinding
of thethe conditionunderreceiveJohn, Sr., shouldthatattention
refereethethatunderstandfinding are toby weIf thisdeed.”

John, Jr., wasthatmeanthe condition tolanguage ofinterpreted the
heattention,andcarepersonalhis fathergiveexpressly bound to

of kind.stipulation thiscontains noconditionin error. Thewas
“withplaintiffthe“grantees provide”shallonly requires thethatIt

Iflive.”long mayas Ilife ... asnecessities ofreasonableall the
wasthetime when deedthe at thepartiesofexpectationit was the

ClarettaandJohnhis withplaintiff would make homegiven that the
attention, expectationthatcare andpersonaland thus receive some

aKeene, and sub-long the went todissipatedhad before sonbeen
plaintiff,approval of themade witharrangement had been thestitute

and attentionkind carenecessarily personalofprecluded thewhich
hiswith son.if he had made his homereceivedmightwhich he have

forstipulationpermitequity will not aUnder these circumstances
the deedcondition ofto be read into thepersonal and attentioncare

Dearborn,v.rights.John’s Dearbornin a forfeiture ofsupportorder to
9 N. H. 117.

the ruletoby finding givethe referee undertook to effectIf this
personal,obligation support isof law that the toset forth above

ofonly naturein rule to theequallyhe was error. The has reference
regulateit or toobligation; purportthe not to define its extentdoes

83.Parker, 10 H.the manner its v. N.performance.of See Rhoades
aremay andThese as as human desiresare matters which be various

agree-solely by a ofproperdetermined of the terms theconstruction
refereeIt, therefore, appears byment. that no facts are found the

commenced,justifywhich a conclusion that when presentthe suit was
John, whichobligationJr had acommitted substantial breach of his

the plaintiffentitled to enter on account of condition broken.
definitelyIt is true January 5, 1926, John,that after appearsJr

to father,have undertaking supportabandoned his reasonto his his
being “thought gonethat he property everythingthe whole and was
and I wipedwas out.” But in thelegal position plaintiffthe of the
present improvedaction was not by bya the sonbreach committed
after the suit plaintiff’swas commenced. The as of thespokewrit
time when it by provingwas issued and he could atsupportnot it
the righttrial athat of action had accrued theto him after suit
was commenced. This is elementary law, pointsbut ofit is one the
specifically indecided Eastman Batchelder, supra,v. inand also the
cases of Child v. Works,Powder 44 354, Ingram,N. H. and Parks v.
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ofconsidering evidence occurrences down toBy283,22 293.N. H.
into error appearsfell an whichhearing, the refereethe date of the

rights.defendant’sprejudiced theseriously to have
mighthowever, John, Jr,that not beclear,byIt is no means

if hisequityin even conduct downa forfeiturefromentitled to relief
suggestsdefendanthearing considered. Thewereto date of thethe

expressed his continued willing-at the trialJohn, Jr,in its brief that
undertaking far he able to doso as wascarry out his so.ness to

paymentsto make after January,for failuregiven hisThe reason
viz, property gone andthought the was that he1926, that he whole

reasonablymighta hewiped out, expresses which havewas belief
of the in foreclosingthe action associationin view ofentertained

commencingin presentthat of his father themortgageits and suit.
wipedhad been out was a one,His conclusion that he mistaken
of thisconsequences might perhapsfrom mistake hehowever, and the

time. the presented,relief even at this As case is nowequitablereceive
point necessary.ishowever, uponno decision this

foregoingfrom considerations that theIt follows the defendant’s
inexception entry judgmentthe of this case into accordance with

mustthe recommendations of the referee be sustained. reason isNo
however, why controversy may disposednotperceived, the be of in

superior by equitable justice may requirethe court such orders as
imposing upon plaintiff bringingwithout the the burden of a new

plain protectcan mortgagesuit. It is that the defendant its interest
by furnishingonly through John, necessaryJr him with the funds to

carry undertakingenable him to out support father, byhis to his and
paying againstoff the tax liens have property.which accrued the

John,If willing cooperate,Jr and the areassociation to there seems
whyto be no equitablereason the of all partiesinterests cannot be

protected. plaintiffIn other thewords, may suitablybe supported
under the direction of inhis son accordance with thethe condition of
deed, propertyand preservedthe for the benefit of the association

John,and Jr, may appear.as their interests It unnecessaryis to
whether,at this time if John, Jr to cooperate,refuses the/consider

mayassociation specificmaintain a bill for performance.

Exception sustained: discharged.case

Peaslee, J.,C. Snow,did not sit: J., was absent: the others
concurred.


