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Myer (Mr. orally),F. and Saidel Saidel for theTimothy O’Connor
plaintiff.

(Mr. orally),HoweWarren, Howe & Wilson for the defendant.

Branch, In to sustain its motion for a verdict,J. order directed
validity legaldefendant undertook to establish the of propo-the two

sitions, uponviz: 1. That the uncontroverted facts set forth above,
plaintiff injury engagedof his inthe at the time was interstate

rights were,commerce, therefore, governedand 2. That his exclu-
sively by employers’ liabilitythe federal act which would bar a

two-yearrecovery by of the limitationreason contained therein. It
unnecessaryis for us to consider the merits of the proposition,first

clearlyfor the second is unsound.
congress safety applianceas (U.The act of known the act S.
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1, 4) providess.Code, 45,Tit. as follows: “It shall be unlawfulc.
any company any car infor railroad to use interstate thatcommerce

provided grab or inis not with secure irons handholds the ends and
greater security couplingsides of for to men in andeach car un-

coupling By of expresslythe amendment 1903 the act wascars.”
any engagedmade “all . . . . . . used onapplyto to cars railroad

Code, 45,in 1,U. S. Tit. c. s. Thus “ininterstate commerce.” 8.
regulateplenary powerthe exercise of its to commerce between the

protectionforstates, Congress proper, employeeshas deemed it the of
require safety appliancesand certaintravelers, uponto to be installed

upon highway commerce,a of irrespec-railroad cars used interstate
any particular anytive of of car at particularthe use made time.”

33,Ry Rigsby, plaintiffTexas &c. 241 U. 41. The injuredv. S. was
upon workingbecause which he providedthe car was was not with

grab-irons, right action,secure and a of therefore, accrued to him
by thereason of the defendant’s breach of above Althoughstatute.

expressthe language conferringact no a rightcontains of action for
injury rightthe death of an “theemployee, private byor of action

injuredan employee, employers’ liabilityeven act,without the has
Ry Rigsby,never been doubted.” Texas &c. v. 33,241 S.U. 39.

passage employers’The ofsubsequent liabilitythe act did not affect
this right, specific provisionfor it contains a nothingthat therein

impair rights“shall be held ... to the of employeestheir under
any Congress.”other Act or Acts of U. Code, 45,S. Tit. c. 2,
s. 58.

limitingThere is no federal statute the time in anwhich action to
rightenforce such must be commenced,a and hence the state law

applies. Haverhill, U.Campbell plainv. 155 S. 610. It is that the
present commenced six-year period prescribedaction was within the
by P. L., 329, Althoughc. s. 3. appearit does not that the declara-

safety appliance act,tion plaintiffreferred to the the was none the
rightsless entitled his into have determined accordance with the

applicablelaw An countingthereto. amendment on a breach of this
might duringstatute been filed trial,have before or the thougheven

(Newthe statute of limitations had then run York Central &c. R.R.
Kinney, 340; Gagnon Connor, 276),v. 260 U. S. v. 64 N. H. mayand

necessary.filed, 334,if L., 9; Lymannow be P. c. s. Brown,v. 73
may verdict,N. H. 411. “Amendments be made after without a

trial,new when the verdict could not have bybeen affected the
if beenamendment it had made the trial.”before Morse v. Whitcher,

591, present64 N. H. The in592. verdict the case could not have
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byprejudice suggestedthe of thebeen affected to defendant the
amendment.

jury, plaintiff’s rightthe toAs was submitted to thethe case
depend upon proof negligence.to ofrecover made defendant’swas

plaintiffimposed uponA was the than wouldheavier burden thus
question“The whetherrequiredhave been under the above statute.

ladder due to defendant’sthe condition of the was thedefective
imposes annegligence immaterial, since the statute absolute andis

appliance inunqualified duty to maintain the secure condition.”
supra, 43.Ry Rigsby,Texas &c. Co. v.

engaged in com­plaintiff was interstatequestionThe whether the
theytheinjury juryof was submitted to andmerce at the time his

if employedso he could not recover.were instructed that he was
(Texas Ry supra).Co. v. Rigsby,&c.This instruction was erroneous

plaintiff’s case, but theseriously prejudiceto theand calculated
ante,complain Lee,Colbyof it. v. 303.defendant cannot

safety appliance act,provisionsa of thegoverned byIn thecase
contributoryof ofmay still itself the defencethe defendant avail
369)U. S. thenegligence (Minneapolis Ry Popplar,&c. v. 237 and

in suit.right the defendant thisfull of this was accorded tobenefit
juryto underplaintiff’s fault was submitted theThe issue of the

chargeinstructions, portion placedof the whichadequate and that
correctlyproving, upon the defendantof this defencethe burden

ofapplied in the administration thisstated the rule which must be
CrugleyWhite, 507;238 U. S. v.Rylaw. Central Vt. v.federal

Railway, N. H. 276.79
grab-irons is abso-statutory obligation to furnish securetheSince

opendefence notlute, above,out the fellow-servant waspointedas
byassumption risk is to itdefendant, and of deniedthe that ofto

1, •s.Code, 45, c. 7.U. Tit.the terms of the statute. S.
rightsonly all the defendant’s wereappearsIt not thattherefore

pf extremelybenefitfully protected, that received the unmeritedbut it
instructions, upon an erroneous view of the law.favorable based

settingfor asideperceive no reasonUnder these circumstances we
invery similar to that which existedThe situation isthe verdict.

said, waycourt “in noRailroad, 318,66 H. where theFelch v. N.
but,fairright trial;to a ondeprived of theirwere the defendants

every openthey full of defence tohand, had the benefitthe other
case,in the and the additional benefitupon proper issuesthem the

them, one, too,properly open to andwas notof a defence which
any recovery by the plaintiff.”strongly tended to defeatwhich
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foregoingThe dispose exceptionsconclusions all theof defendant’s
which are not included within the terms of the waiver set forth
above, is, therefore, upon filingand it ordered that of an amend-the
ment suggested herein,as there be

Judgment on the verdict.

Snow, J., was theabsent: others concurred.

)Grafton,
)28,June 1928.
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