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)Hillsborough,
)2,Oct. 1928.

PillsburyTire F. & a.Geo. H. McNamara Co. v. Edward

(byJames A. Broderick brief orally), plaintiff.and thefor

F. (Mr.Maurice Devine and E. orally),John Tobin Tobin for the
defendants.

J.Allen, plaintiff’sis theoryIt the proceedsthat of itsthe
property, being assignor’sadded to the own and for hisfunds used

purposes,own toincreased their extent the amount and of thevalue
assignee’sassets in hands,the generaland that it and the creditors

equitablyare treated if it increase, since, claims,receives such itas
generalthe creditors will thus theyreceive all if had beenwould there

by assignor.no conversion the plaintiff anyThe claim thatdoes not
partdefinite items or such bought proceedsof assets were with the

property,of its positionbut takes the proceedsofthat the use the
generalin the assignor’scourse of the business ashows sufficient

following impressto assignee’s entiretythe assets in inthe theirhands
inwith a trust its favor.

The claim in assignee’sthat the assets the are enhanced inhands
by assignor’svalue the amount of the conversion carries an assertion
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allby The on fours with thatunsupported findings.the situation is
theCompany, 536,in v. 70 H. in whichBank N.Commissioners

by reason550): preference“A claimant seeks asays (p.court who
. . proof.upon proveto of the trustof a trust is called the existence

fiduciary capacity,in aby defendants, actingthethe claimants that
money months, longeror a or shorteryearthem a or sixcollected for

theassignee, provethe does not thatappointmenttime the ofbefore
onmoney mayit have been converted wasproperty into whichor

nor theassignee possession,took that estatehand at the time the
larger it beena more than would haveas whole was then or valuable

money may lost, paymentused in theThe have beenotherwise. [or]
appear.” . . . that theexpenses . . “If does notof or debts. it

money propertyinassignee propertyor which itreceived the [the
ultimately fall back oninvested, the claimant mustwasconverted]
ordinary Ib., p.rightshis an creditor.” 551.as

modifyingconvincing alteringmade or this test.argument is forNo
by notjurisdictions plaintifffar in cited the doSo as the cases other

mayit, they authority here. itapply regardedcannot be as While
money a intonecessary chargedof with trustnot be to follow the use

in, particular generalof masspurchase of, items athe or investment
acquisitionit into theproperty, appearof it must at least that went

of the mass.
any items,wholly lacking separatehere to show thatEvidence is.

assigneeany portion, bythe assets theunseparatedor of received
assignor’sdirectly indirectly through use of theor theacquiredwere

may haveplaintiff’s proceedsAll ofproceeds property.of the such
business, orpay debts, in the conduct of the with-been used to lost

assignor.of thepurposesuse in the business to otherdrawn from
assignee’s possessioncoming intoappearsFor all that the assets the

in and if there had been nowould been as much amount costhave
conversion.

Exception overruled.

Peaslee, J., the concurred.C. was absent: others


