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appears Baldi,to have a material 490;been issue. Moran v. 71 N. H.
Byron v. Railroad, 434,H.82 N. 440. The unwarranted instatements
argument vitiate the verdict. LandConcord & Power Co. v.Water
Clough, 627; Co.,N. H. 422, 426;70 Kelsea v. Insurance 78 N. H. 425,
Knapp Stone, 32, 33;v. 79 N. H. Brackett, 102,Crossettv. 79 N. H.
105; Michou, 41;Cotev. 80 N. H. Olena v. 82Company, 408,N. H.
414, 415.

New trial.

All concurred.

)Hillsborough,
)2,Jan. 1929.

Markar G. Markarian v. John D. Morazines a.&
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plaintiff.theGaffney, forJ.Markar G. Markarian and Frederick

defendants.Hammond, for theand E.J. Costakis CharlesNicholas

Company.Hamblett, Trustfor the NashuaHamblett &

conveyed certainplaintiffMarble, 11, 1924, theJ. On October
Athanso-Morazines and GosteJohn D.premises to the defendants

$5,500forCompanyTrustmortgageto a to the Nashuapoulos subject
mortgage cov-Thisagreed pay.tograntees assumed andwhich the

Later theby plaintiff.thean additional tract of land ownedered
a thereofreleasethis in order to secureto sell tract andplaintiff desired

ofsumcompany theobliged payto the trustmortgage wasfrom the
torefusedgranteesmortgage note. The$1,000. on account of the

requiredtheythan werepaymenthim for this or to do morereimburse
meantime, fearing actionIn theby mortgage.the terms of theto do

relatives, whotoby they conveyed property certainplaintiff,the the
originalin bill.defendants named theare the other

thatreportof first recommendedmaster at the conclusion hisThe
ato filefor leaveplaintiff then movedthe bill be dismissed. The

joinfor leave tobill, and ...originalin his and“petition aid of suit
NashuaTheCompany.” granted.wasTrust This motionthe Nashua

towillingnessaffirmed itsCompany appeared and in its answerTrust
findif the court shouldmortgage plaintiffand to theassign the note

required.justicethat so
ifmaster, that thewho foundhearinga before theThere was second

beequitable that heappearitplaintiff to relief wouldwas entitled
tomortgagethecompany underrightsthe of the trustsubrogated to

havingcourt, consid-payment bymade- him. Theextent of thethe
“It thereforeisfollowingthe decree:report,ered the master’s made

Trust Com-saidordered, adjudged and decreed that the Nashua
offor the collectionsaid claimpany mortgage. . . shall either hold

sametheMarkarian or transfer$1,000. for the benefit of the said
mayMarkarian,he,as saidperson thewithout recourse to such

Trusthim, said Nashuato same as for butdesignate hold the trustee
mortgage untilandCompany required to transfer said noteis not

it.”has full amount dueafter it received the
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andexceptor to this order hascompany objectdid notThe trust
here.proceedingsinparttaken no the

a andmortgagorrelation between histhat thegenerallyIt is held
mortgage,of thepaymentthethe latter has assumedgrantee, when

mortgagor obligedis laterand if thesurety principal,that of andis
rights ofsubrogated to the themortgage he will bepayto the debt

Jones,433; MortgagesHolland, 50 N. H.mortgagee. Hoysradt v.
The rule is not otherwise even(8th ed.), 1765, and cases cited.s.
only part mortgageda of theconveyedthough hasmortgagorthe

debt.has assumed the entire Russellpremises provided granteethe v.
Pistor, N. Y. 171.7

thatso,is but contend thethat thisThe defendants concede
of law with thesurety, by operationcannot be clothedplaintiff, as

fully paid mortgagehas not thecompany because herights of the trust
note.

entirely divested,“must be beforerightsIt that ais true creditor’s
law, insubstituted, by operation place.”of hismereanother can be

150, Bank,also Morrison v.Blodgett, N. H. 153. SeeGannett v. 39
done, partial payment bythis has been253,N. H. 278. But where65

subroga­the former tosurety sufficient to entitlethe to the creditor is
Zacharias, H. 146.v. 79 N.tion. Stavrelis

apaidhas thousand dollarsplaintiffThe defendants admit that the
byrequirement is satisfied theindebtedness, and the furtherof their

not bein that order shall effectivestipulation contained the decree the
amount due.has the fullcompanyafter the trust receiveduntil

pointin which the defendantsany significance theNor is there
compellednot in a literal sense toemphasize plaintiffthat the was

Mortgagein his treatise onquestion.in Wiltsiepaymentmake the
grantor obligateda is(4th ed., 319)s. states that “whereForeclosure

a grantee,land tomortgage conveysa and the whopayto debt
debt,thereof, entitled, payingon the volun-paymentthe he isassumes

rights oftarily otherwise, mortgagee.”to the thesubrogatedor to be
athey placed positioninthat are ofThe defendants’ contention

ineither law or inbyhazard of court has no foundationthe order the
by anything theyto doThey required implicationnotfact. are even

to do.engagedhave not
plaintiff’s rightrecognize the tocompanyThe trust refuses to

thatby court. It follows withoutsubrogation unless so ordered the
protected againstpurchaseran a be thesuch order bona willfide

holds the note untilplaintiff’s companyif trust theclaim or the
thesemortgage. Under circum-paid dischargebalance is it will the
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quiaa timet to haveto maintain billplaintiff is entitledstances the
244)Winship, 240,H.(Sipolaat v. 74 N.righthis established once

by a theto the world record ofgive rightto of that alland notice
claim that the suitregistryin of The defendants’decree the deeds.

is without merit.brought thereforeprematurelyhas been

Exceptions overruled.
All concurred.

Rockingham,)
)5,Feb. 1929.

Morley Company.Admix, v.Holland,M. ButtonEllen


