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awholly applicable bynot to tbe case of workman who is injured the
employerfault of one other than the and who himself takes action on

damages belong or,account of the In such case the to himinjury. if
injuries prove during pendency brought,the fatal the of suit to his

Piper Railroad, 435, 443; Railroad,estate. v. 75 N. H. v.West 81
522, 524, seq.N. H. et theWhether differences between cases where

against partythe inworkman himself takes action the third fault
wrongfully causing distinguishand cases for death are sufficient to

in respect payment by party bythem to of third orthe effect the the
anyemployer decision, rightsdoes not here call for and of either

employer any forparty payment bythe or the third to credit such
the notother are determined.

compensationNor is it to determine whetherhere undertaken
indemnity.in orunder the act is the nature of insurance Whatever

might be,the conclusion bethe result here reached would unaffected
by it. Giving compensation the character of insurance would anbe

showingadditional in an employerreason the unrelated liabilities of
person wrongfullyand of a third acausing injuries,the while conclu-

onlysion that it has inno such character has neutral effect showing
that the upon questionliabilities are related. Decision the would
affect bearings compensationother of the act. For reasonsthese the
question passed upon.is not

Exception overruled.

All concurred.

)Strafford,
)5,Feb. 1929.

Stanley Burns,M. v.Adm’r, Francis X. Nolette.
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(of Maine) (Mr.Frank T. and HughesPowers & Burns Burns
orally), plaintiff.for the

Varney (Mr.Mathews Varney orally),& for the defendant.

directed,Peaslee, plaintiff’sC. J. I. aThe motion for verdict
questionraises the whether the uponevidence was conclusive the
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of deposit. any uponissue title to the Ifbank there was evidence
awhich verdict in favor theof defendant’s title could be found there

no in ofwas error the this motion.denial
money, deposit savings“In that the a a bankorder whether in or a

moneytoright another, present giftin the hands apassof should as
trust, intended,appear gift parolor it must a or trustthat was and

prove Fellows,evidence is admissible to Fellows v.such intent.” 69
339,N. 345.H.
plaintiff’s decedent, Guilmette,The Mrs. ofcaused the name the

upon depositdefendant to be added to her in Som-own the book the
Savings Bank.ersworth It is conceded that would notthis alone be

anysufficient transfer to placedto him title to the Reliance isfunds.
changeandupon other words When the theacts. was made treasurer

explainedof the bank her that practicallyto the wouldeffect be to
moneygive upon death,the the her ap-to defendant that sheand

peared sufferingto understand it. She then anwas from incurable
disease, dayswhichof she died ten later. Witnesses testified that

placethe will,when transaction took she said “She wanted the the
book, put payto be in their name and all the bills and the rest insaid

herprayers passedfor banksoul.” “She the book Mr. Nolette,to
pay the saybills and the rest to masses.” Two byletters were written
the defendant after Mrs. insayingGuilmette’s death substance that

him affairs,her wishes were for herto settle indicated,as above and
that she had his name on bankher book.

partiesThe and to evidentlywitnesses the transaction were persons
of imperfectlimited education and knowledge English language.of the

entrywasWhat said when the made,was and the witnesses’ version
at the trial,thereof are to be dealt with in view of these considerations.

apparentIt anyis that one of several conclusions as theto intention
mightof the decedent be reached. soughtThe interest to con-be

appearsferred to have been in the nature of a Ittrust. could be
presentfound to be a or onlyinterest one to take uponeffect the death

of the donor. If the design,latter was the it may have been made in
contemplation of from presentdeath a illness, with no purpose to

anythingtransfer if death did sonot ensue.
Some of these conclusions would warrant a verdict for the defend-

ant, while others claim,would not. The defendant’s that if a donatio
causa mortis was intended it proved bywas well the evidence of dis-

witnesses,interested is unsound. The anprovidesstatute exclusive
judicialmethod for the gifts, by petitionestablishment of such a to

probate bythe judge of filed sixty daysthe donee within after the
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nosuperior has297,death the L. c. s. 17. The courtof donor. P.
a firstoriginal gift, shown for thejurisdiction subject.of the Such

fails for of incourt,time in a in that lack establishmentproceeding
statutory way. Cochrane, 71 N. H. 585.the Blazo v.

the de-mayThe transfer the account todesign have been to
latter shoulddonor,fendant the whenever the eventat the decease of

Ifduring life. this wasoccur, retaining sole her thethe donor control
arrange-a Such anplaintiff be entitled to verdict.purpose, the would

the oftestamentary character, and void under statute wills.ment is in
if a in-trust wasWood,Towlev. 60 H. 434. This resultN. follows

gift. Remington,Bartlett v.in case of a directtended, as as thewell
N.59 H. 364.

a presentwas to transfer andpurposeIf the transactionthe of
by addi-defendant,to means of thecontrol of fund theexclusive the

depositor and of andon books of the the banktion of his name the
book, gifta completeda it wasby delivery depositto him of the

Marcyprevail.vivos, Amazeen,and v.inter the defendant would
N.61 H. 131.

any legalfrom difficulties. But other factsfar is freeThus the case
afound, proposition.more doubtfulpresentcould wouldbe which

present rightapass the defendant toIf the intended to todonor
during life,a to herselfaccount, retaining rightlikeupondraw the

a giftThe for valid is saidcompleted gift?a testpresentwas there
gone.” “. . . ato arepowerto be “his dominion and revokewhether
person him,forthe donee or to somedelivery subject-matterof the to

donor,of shown.”possessionas the and the must beso to titledivest
In228, same case it was said:Bank, 64 N. H. 231. theSmith v.

money throughnecessary passto title toit is do to the“Just what
agreedo insavings-bank the authorities notthe of aintervention

state, and it be astates, and often in the same wouldthe different
.Ib.,difficult to them.” 232­task reconcile

equal control,anis, admitting another toquestionThe whether
byfundsrighta in the donor to the withdrawnretainingbut without

divesting control as satisfies thedonee, such a of the donor’sthe is
rightpresentto that it is. The donee’sstated. It seems usbeforetest

long as funds remain.can from the account socomplete.is He draw
provemight subsequentlyItgivenThat is to him.right what was

for what itdeposit.whole Butvalueless, if the donor withdrew the
act of the donor wascompletedit a No furthergift.was wasworth

mightalthoughthe sherequired. right,act could defeatNo of hers
destroy herhand,other he couldit of no value. Oil therender
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isright by proceeding.a The matter inreserved like well stated a
inJersey case, officially reported, approved SchippersNew not but

Kemphes, Eq. 948; JerseyJ. Title v. Archibald,v. 72 N. New &c. Co.
Eq. 82, Edwards, Eq.91 N. and v. 92 N. J.J. 554. “TheKaufman

giftexternal form of the is the absolute conversion of the donor’s
property binding obligation performancea a party,into of third the

maytoaccording upon contingenciesof which its terms certain benefit
nothing, however, contingentthe donee. is gift.There about the

gift right beyondThe is isabsolute. The vested inrecall the donee.
a of consequence right mayIt is matter no that the proveso vested in

pecuniary C.,the end to be of no value.” inStevenson,V. Dunn v.
Houghton, Rep. 71,51 Atl. 78.

If the intent to the aupon present rightwas confer defendant to
fund,upondraw the withouteither limitation or for and to the extent

purposes, valid, notwithstandingof the transferdescribed was the
right uponadonor retained to draw the fund at will. therebyShe

completely divested of the titleherself transferred to the defendant.
not take upon death, enlarged byIt did effect her and was not that

Such as had,event. title the defendant vested at ofthe time the
upon present rightthe books. It was a presentlyentries and enjoyable.

delivery givenA of what was not was not essential to the completion
gift.theof

Although rightthe decedent’s terminated at her death, the de-
fendant’s title did not date from that event. Both his title and his

presentright of enjoyment existed before her death to the same extent
they didthat afterwards. The fact that athere is retention of life

for the giftbenefits donor does not incomplete.render the This is
mayif the istrue even reservation such that it exhaust the entire fund

property. Fellowsv. 69Fellows, N. H.or 339.
Upon the issue of control of the strongerfund the case is for the

Bank,than Smithdonee v. 64 N. H. 228. In that case a deposit was
by in daughtermade the donor the name of his with the intent to

thetake income for his own life and that of his wife, the donee to
the balancetake left thereafter. He retained the book and made

aswithdrawals intended. The decision in favor of the is putdonee
groundupon the that a present giftthere was with a reservation of

the income. But the donor had rightas and exercised the to make
withdrawals, anywithout limitation known bank,to the it seems
evident that he could have withdrawn the whole.

In v. Fernald, 75, 77,Fernald 80 N. H. deposit bythe was made the
alleged indonor, of claimant, depositorthe name the the retaining the
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It itsaid,book and control of the fund. was “... could bedeposit
give deposit plaintiff,todepositorthat the did intend the to thefound

finding plaintiffof a does notbut in the absence such the establish
any title to the fund.”

difficulty thought holdinginonce to exist that thereThe technical
personal property,in con­righta which another has thepresentis

will, upon theoryof at is answered that theright disposeto thecurrent
confoundingof the“is the result distinction betweenobjection

Burleigh Clough, 267,v. N. H. 272.power.”and 52 Theproperty
title, power, may maynot but a mere which or notdisponendi isjus

payeesof of good,The title each these was thereforeexercised.be
substantially byonly be defeated thebeing subject to exercise of the

by subjectthe other. The title which is to apossessed suchpower
Ib.,a interest. 276.is vestedpower

did not haveit that the defendant sufficient control ofIf be said
of Mrs.is to be said Guilmette’s dominion over thefund,the what

greater present title,than his. A aIt was not similar toproperty?
aby transfer, rightthe with oftenancy, survivorshipwas createdjoint

bypower, each, substantiallyto this is a held toAdded defeatto each.
bythe other withdrawal of the fund.ofthe.title

money payable toparty depositeda had this the decedentIf third
defendant, them, go survivor,of the balance toor either to theand the

deposit book, validityno one would doubt thegivenhad them theand
why legalperceivedIt is not its should bethe transaction. effectof

of that donorbecause the circumstance the was one of thedifferent
by a of abeneficiaries, partmade so retention of the title. If such a

title,the a similarcompletely divests donor’s benefactiongift to two
inretaining donor,a like interest the must in likeone, mannerto

given.giver partof thethedivest
equal powera of to fromthat transfer draw theThe conclusion

money perfectedwithdrawn aappropriateand the constitutesfund
great weight authority.ofis in accord with the v.gift Kaufman

Eq. 554; Kelly Beers, 49; Rafertyv. 194 N. Y.Edwards, 92 N. J.
Bank, MulfingerMcLeod Minn.Reilly, 47; 299;41 R. I. v. 145 v.v.

463; Negaunee Beau,Bank LeMulfinger, 114 Md. Nat. v. 195 Mich.
Kelly Woolsey, 325; Bank, 346;Cal. Miller 71502; v. 177 v. Colo.

Bank, 499; Cockins,222 Mass. Blick v. 252 Pa.Chippendale v. St. 56.
by Savingsupon plaintiff (Mainethe Bank v.The cases relied

Dingley, 5;v.Welch, 49; SpringvaleHoward 122 Me. Nat.121 Me.
227) contrary.Ward, Me. do not hold It isBank v. 122 to the true

denied,in uponin eases title the onethat each of those donee was
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chiefly giveground another, the donor’s intent to a presentor because
by in particularbenefaction was not shown the evidence the case.
Welch,SavingsIn Bank v. it found a factMaine was as that the

in him to moneyintent “to after her decease titlewas vest the
by that notrepresented book,”her bank she did then consider “the

Inbelonging jointlyhim her.”funds as to even with Howard v.
a giftthe was all to the effect thatDingley, testamentaryevidence

question validityintended, and the of the of onewas intended to take
In Springvaleis not considered. Bankeffect at once Nat. v. Ward,

you maythe intent to be “that andthe donor declared shall have it
my of be harmonyat death.” None these cases seems to out of with
general rule before stated.the

distinguished Wood,is from Towlev. H. 434,The case 60 N. in that
ain there topresentthe instance was transfer the donee of a right to

property,deal with the whereas in thepresently earlier case the donor
rightand an disposeretained full control exclusive to of the fund.

put uponis theThe decision there distinction abetween retention
aof sole and control common to andcontrol both donor donee.

a athing holdingIf can be such joint personalthere as of property,
rightin that there is a of survivorship,the sense no valid reason

the anappears denying right of of completefor owner the title to
byan a of agift portioncreate interest ofsuch the title. The inrule

(induced by the as property)this state statute to real is that is athere
against joint inpresumption personalty;interests powerbut the to

longhas recognized.create such interests Pierce v.been Baker, 58
N. H. 531.

84, uponisAppeal, 126 Me. relied toGarland’s show that a joint
personalty, so as a rightin to confer of survivorship,interest onlycan

requiredunities, jointwhen the fourbe created for intenancies realty,
unities,But thesepresent.are the existence of so far as survivorship is

required solely theinvolved, applicationwas for of the rule that it
survivorshipthatpresumedbe was intended, althoughwould it was
uponThe ideas thisexpressed. subjectnot were offruits the feudal

insystem. joint tenancy“The estate presents some of the most
ofrules subtle distinctions of theartificial ancient common law.

highly England,favored inonceIt was doubtless for reasons that
in their character and in day,influentialwere feudal but whichfheir

operate.”tolong ceased 7 R. L.have since C. 813.
argumentno to show that theserequiresIt ancient ideas ought not

as survivorshipThe inference to toto be extended. as real estate
by (P.statute in L., 213,abolished this statehas been c. s. 17) and
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conveyance of-personalR. C. L. 813. A7jurisdictions.in most other
by parties.intended the Asgiven the effect saidproperty should be

court, arights arising out of suchby the transac-the Massachusetts
a joint tenancy, but are notanalogous to to be soas this aretion
features such an estate lacking.of arebecause certaindenominated

important245 Mass. 504. It is not that&c.,Marble v. Treasurer the
legal Jerseyname.has no well settled New Titlecreatedinterest

enoughIt thatArchibald, Eq. 82. is it was in-N. J.v. 91&c. Co.
noviolates rule of statute orcreated, and that it com-betended to

law.mon
supra, rightaAppeal, that of survivor-in Garland’sThe conclusion

aonly through joint tenancy,the form of is notbe createdship can
isof the common law. It that aEnglish view truewith thein accord

tenancy Injoint only.asurvivorship is an incident of theofright
implied fromrule,the it is thechanging creationof a statuteabsence

not anrightthe is so incident toBut while estateanof such estate.
Allmay be annexed thereto. that isit neverthelesscommon,in

expressed.itto bethe intent createrequired is that
interpretationthis ofthatobjected thesometimes“It has been

athere is togiftwhere severaladoptedbe‘survivor’ cannotword
common, joint tenants. Butin not as there ispersons as tenants

the limitation of survivor-­great betweenverya distinctionobviously
tenancy, and limitationgift the ofjointin a ofship is involvedthat

tenancy into a common.is annexedwhich‘survivor’the word
tenancy is thatin whichjointin an estatesurvivorship involvedThe

joint tenant,ofpleasureat the sobeing thedefeatedcapableis of
tenancy is convertedotherwise, jointthe intoif, by alienation orthat

a gift tosurvivorship ceases; but when thecommon,tenancya in the
a jointin and not totenancya commontoannexed‘survivor’ is

gift,of andby virtue the nottakes effecttenancy, the limitationthen
tenancy.”of jointa limitationsomething ininvolvedby ofvirtue

64, provisiona createsSuch lifeL. C. 78.Conmee, 10 H.v.Taaffe
remainders, Ib.estates, crosswith

expressed,survivorship itis is toright ofato createIf the intent
from thebe found evidencecouldexpressionSuchgiven effect.be

name toadd the defendant’s thetoto the bankThe orderhere.
money payablemake thepurpose is tothat thebook recitesdeposit

This isorder evidencetenants.”jointasthemsurvivor ofto “the
purposea to acreateThat it recitesher intent.ofupon the issue

survivorship, not renderdoes therighta oftenancy, asas welljoint
tenancy is ineffectivejointas toprovisionif theinvalidobjectlatter



497

Survivorship jointwithoutpresent.because the four unities are not
beingtenancy being permissible, survivorship objectand the real

evidently view, depositor,in is to orit not be defeated because the
meaningher,bankthe officials who advised mistook the technical

tenancyof term a transaction tojointthe and used it to describe
inapplicable.it waswhich

aplaintiff’sIt follows from what has been that motion forsaid the
aproperly onlydirected verdict was denied. is there failure toNot

maya for theexceptionalshow the situation when be orderedverdict
proof (Williams 490,party having the burden of 79 N. H.Duston,v.

cited), but,and stated, proofeases as before anthe would warrant
findingaffirmative present completed giftthat the decedent made a

to the defendant.
made,gift, apparentlyThe if was in If validdesigned to be trust.
disposalit be a of the plain-would entire and an thefund answer to

tiff’s for any part plaintiffdemand the whole or thereof. Whether the
an accounting, questioncould demand ais not presentedwhich is

upon opinionand which no is expressed.
II. toSubject exception, permitted testifythe defendant was to

plaintiff’s gavethat the decedent him bank andkeepthe book to that
he itkept in his from that grounds urgedsafe time. forTwo are sus-
taining rulingthe involved. It is said that the ifdeceased, living,

notcould have position plainlycontradicted the Thisevidence. is
■ part testimonyuntenable. A of the related to a intransaction which

said be a principalshe was to subsequent custodyactor. As to the of
book,the the knowledge uponcontention as to lackher of is based the

assumptionerroneous that testimonythe is beto be taken to true.
keptIf in book,fact she the had livingand been and had so testified

trial,at it flatlythe would have hiscontradicted statement that he
had the book. Moreover, knowing book,that theshe had she could

put testimonyhave her positivein the aform thatof statement he
did not have it.

It also arguedis that the evidence immaterial,was because there
completeda gift deliverywas without by-lawsof the book. The of

providethe bank that no one can a pro-make withdrawal “without
ducing originalhis adeposit book, duplicateor inbook issued accord-
ance with the law.” If it notwithstandingwere conceded that the
by-law deliverysuch was an part transaction,not essential of the the
evidence would still be tendingmaterial as to ofshow the intent the

Marcy Amazeen,decedent. v. N.61 H. It a significant131. was
evidence,piece of and its erroneous admission cannot be excused
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it was of theupon ground that immaterial. Because this errorthe
Bunker, 127;set Harriman v. N. H. Bean v.verdict must be aside. 79

Bean, H.71 N. 538.
trial.New

All concurred.

Hillsborough,)
1929.)5,Feb.

George Haselton, Adm’r,I. v. E.Karl G. Maser.

plaintiff.Dearborn, for theGeorgeI. Haselton and Samuel J.

Myer Saidel,and for the defendant.Timothy F. O’Connor

counsel, theDuring1. the of defendant’sBranch, argumentJ.
“Not the wit-place: Mr. O’Connor: allfollowing proceedings took

my heresuggestion brother,at of arepolicethe found thenesses that
— I to that. There isstory objectMr. Dearborn:youtell theto

Mr.bringnot all the witnesses.that,of that we didno evidence
Captain Manninginvestigated this case.Captain ItourkeO’Connor:


