
509

)Hillsborough,
)5,Feb. 1929.

Benjamin McCormack.a. v. Charles M.Green &



510



511



512

plaintiffs.Cyr (by orally),and for theFrederic E. briefSt.

(by orally), for the defendant.brief andJames A. Broderick

uponamotion for nonsuit is basedSnow, The defendant’sJ.
alleged for ofunenforceability of the contract wantthe claimed

statute of frauds. Therequirements of thecompliance with the
aof sale as sufficientplaintiffs rely upon the broker’s memorandum

requisites bythree alternative whichcompliance the third of thewith
may overcome,a be to wit:non-enforceability of verbal contractthe

.writingin of the contract or sale . .or memorandum“some note
in P.charged agent L.,or his that behalf.”signed by party to bethe

validity proofand of166, (1)c. involves the brokers’s. 4. The issue
(2) sufficiencyand of theunder the statute thenotes as memoranda

authority signto the same for this defendant.of the broker’sevidence
proof,and ofsufficiency, as as the essentials manner1. The well

statute is wellof as memoranda under the establishedbrokers’ notes
“ authoritycustomary of brokers is for theby The'the authorities.

longer question depend-a ofsettled, as to be no factpartmost so well
parta constituent of thatupon usage,ent of but branchevidence

law-merchant,as or the custom of mer-of the common law known
(6th ed.) partThe law merchant is aBenj., 320. ofchants.” Sales

goods. L., 166,of P. c. s.our of contracts for the sale 73.common law
making usuallya contracta has succeeded in he deliversWhen broker

containing terms,thepartyto notes which are moreeach written
Sales,bought Benj.,and sold 321.commonly called notes.

controlling importancecontention that it is ofThe defendant’s
by plaintiffs isemployedthat first the without merit.the broker was

party employedfirstagent“At the broker is the of the whothe outset
agent also,him, but he becomes the of the other when the latter

bargain. has,the . . . so authorized heinstructs him to close When
authorityagents, implied necessaryto do is andlike other whatever

carry authority effect, including signinghis into herein theproper to
Sales, 464; Coddingtonnecessary Mechem,of memorandum.” 1 s.the

Gray “If . . . to a ofGoddard, 436, partyv. 16 445. one contract
employ broker, partya and other with the broker andsale the treat

broker,ahim, knowing actinginto a him to be asenter contract with
authorityhim bindby very apparentlyhe that act confer on todoes
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usuallythe contract in the in domanner which brokers bind it.”
Sales, 320; Eccles, 227,Benj., Bacon v. 43 Wis. 241. As soon as the

authoritysettled,terms of the oral contract are the broker has the
Sales,parties sign Benj.,of both make ato and memorandum thereof.

336; HinckleyStory, Sales, 87; Arey, 362, 364;s. v. Me. v.27 Remick
Sandford, 102, Lubarsky,118 v.107;Mass. Hobart 215 Mass. 528.

(Jacobson Perman,apresupposesThe statute verbal v.contract
445), required238 Mass. and is if statessatisfied the memorandum

only includingterms, parties,its essential the the the subjectnames of
Sales,Mechem, Browne,matter and ofprice. 433,467;the 1 ss. Stat.

(5th s.ed.), 251a; Company, App. 523, 528;Frauds Carter v. 184 Mo.
Kinney Horwitz, Smith, 663,664.v. 93 Conn. 211. SeeSabrev. 62N. H.

“ clearlyIt is bought togethersettled that the and notes con-sold
thougha binding memorandum, entrystitute nothe broker make

in Browne, Frauds, 351; Story, Sales, 87;his book.” Stat. of s. s.
Aflalo, Forster,6 B 117; 368;Goom v. & C v. 1 R.Hawes Moo. &
Thomson,Butler 412; 495,496;v. 92 S. Bibb 149Allen, 481,U. v. U. S.
Lane,Roach 226 598; Kinney Horwitz, supra.v. Mass. v.
usually“It is a party suing put onlysufficient for to in evidence

one of Sales, 324; Greeley-Burnhamthe notes.” v.Benj., Capen,Co.
App. bought23 Mo. “If301. either the or the sold note alone be

produced, presumedthe other correspond it,will be to inwith the
absence of evidence to the contrary.” Browne, Frauds, 351;Stat. s.of

Sales,Benj., s. “The presumption bought337. was that the and sold
vary;notes did not they did,and that if it for the towas defendant

prove Benj., 330;the variance.” Sales, Crofts,Parton v. 16 C. B.
(n. s.) 11. It plaintiff producesis sufficient if the the note received
by him byfrom employmentthe broker and shows ofthe the latter
the Forster,defendant. Hawes v. 1 Moo. R.& 368.

plaintiffs’The copy of the inbroker’s note containshere evidence
necessarythe a complianceessentials and is ofsufficient evidence

with statutory requisite, providedthe authoritythe broker’s is other-
wise established.

2. only questionThe doubtful ispresented sufficiencythe of
the support impliedevidence to the offinding the court that the

bargaindefendant throughclosed the Leeman-Callahan Co. and
thereby signauthorized the broker to a binding memorandum thereof.

To be nosure there is direct evidence of the fact. The broker’s
memorandum, though admitted objection,in evidence without does

provenot the ofauthority agencythe it. Althoughbroker to execute
may proven bynot be thus agent, maythe admission of the his acts
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agencyin a from which suchconstitute links chain of circumstances
broker, produced witness, tomay Had as a testifiedbe inferred. the

defendant, latter’sforwarding duplicate memorandum to the thethe
subsequent persuasiveand would have been evidencetelegram silence

of broker’spurchaseof admission of and thethe defendant’s the
agency. Wall, 576, 581,Y. this desir-Newberry v. 84 N. 582. While

recordwanting,of the neverthe-able link in the chain circumstances is
attesting actina view of which the defendant’sless discloses situation

notconduct, though persuasive,and less are without force.
potatoes toemployed the to sell car ofplaintiffsThe broker the

aa them memo-and, consequence,as received fromdefendantthe
theform, to a sale toaccepted designedin recordrandum of sale

and to identicalby telephone, purporting beconsummateddefendant
simultaneously to thea like sent defendant.with memorandum

andshipment by plaintiffs,made theto its terms wasPursuant
notifylading to theof forwarded instructionsdraft with bill with

expiration requisite for arrivalperiodthe of the thedefendant. After
by of of thecar, receiptfor the the defendant the noticeof the and

bylading, the orderdraft and bill of the latter undertook to cancel
addregsed plaintiffs, givinga to the as his sole excusetelegram

price droppedin interim had one“cannot use.” The market the
defendant,plaintiffsof then the whoperdollar bushel. One the visited

him. thespeak uponto At the trial where the issue wasrefused to
potatoes, thewrongful acceptrefusal to the defendantdefendant’s

plaintiffs’ testimony to himwith of the claimed saleconfrontedwas
togetherbroker,the with broker’s memorandum thereof.through the

denial, to meetpresentedno and no evidencemade testimonialHe
rely-proven facts,frommightwhich be drawnany inferences these

is, therefore, aupon posi-a motion a He not insolely for nonsuit.ing
himcomplain uponif to reached lesstion to conclusions adverse are

satisfactory evidence.
liability,telegram to a denial ofmight. if the be construed beEven

necessarily anmightthat it suchit not follow not evidencedoes
making asof of the contract and of the memorandumadmission the

Browne, Frauds, 354a;the s.it of statute. Stat. oftake outwould
(n. s.) Evans,Sweeting, 843, 857, 861;C. B.Bailey 9 v.v. Wilkinson

369;407, 410; stein, App. 366,v.P. Heideman 12 Mo.R.,L. 1 C. Wolf­
Capen, App. 301, 304,v. 23 305.Co. Mo.Greeley-Burnham

aretelegram proven happeningsinof the view of theThe terms
foisting carsignificant. on the of an unauthorizedThe defendant

order,naturally a of anpromptedhave denialpotatoesload of would
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a to explanation.refusal receive and a an arequest for ofInstead
denial he aplaintiffswired the to potatoes/’notice “cancel car
which, given its common signification, ordinarilyundeleted would
be myunderstood to mean for a potatoes.”“cancel order car load of

of ancallingInstead for an explanation shipment,for unauthorized
explanation receivinghe anoffered for not the potatoes, namely,

words,“cannot use.” In other a situation which called for some
repudiationact of anby impliedwas met andadmission avoidance.

onlyThe defendant’s knowledgeconduct was consistent with a that
ashipmentthe be It fairwas to made. is but deduction from the

telegram that had in it.he some manner authorized As he had no
direct plaintiffs,communications with the it is a fair inference that

throughsuch byauthorization had been the broker whose hands alone
plaintiffs.the order had to so,come the If it is also fair to assume that

duly copyhe and himreceived had a ofbefore the memorandum of
meet,sale. The bydefendant did not to or explanation,choose denial

the logicallyinferences which were to be drawn from his telegram,
speakand from his plaintiffsrefusal to to one of the who called on

him August to16 or 17 discuss the situation.
unexplainedThe and actuncontradicted and conduct of the

defendant, proved,under the competentcircumstances constituted
and sufficient support implied findingsevidence to the that he entered

parol throughinto the of broker,contract sale the and thus authorized
it sign necessaryto make and the memorandum to make the sale
effective.

Judgment on the-verdict.
All concurred.


