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interruption, and theobjected to the reference toThe defendant
immediately withdrawn.wasstatement

bysupportednot theno assertion which wasThe madesolicitor
respondentthe didshows that counsel forThe recordevidence.

Dwyer. Ifof Catherine it was theof the answersinterrupt one
unfavorably interruption, heto on thatcommentsolicitors intention
objectionas had been made. The de-purpose as soonchanged his

exception at theabandoned this oralis understood to havefendant
it no further consideration.argument, and requires

Exceptions overruled.

J., the others concurred.J., Allen, were absent:Peaslee, C. and

)Merrimack,
)5, 1929.March

v. &Boston Maine Railroad.St. LouisLeon
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Osgood Osgood(Mr. Osgoodorally), plaintiff.& Anson G. for the

Demond, Woodworth, Rogers&Sulloway (Mr. PiperJonathan
orally), for the defendant.

Marble, 1. plaintiffJ. The claimed to have received injuryan
right leg reopeninghis which the ofto caused an old wound inflicted

legin 1922. It contention that completelywas his his had healed
1924, whilebefore the accident of the defendant claimed that the

persisted. Accordingcondition in 1922 still originalcreated to the
hospital plaintiffnotes made at the where the immediatelywas taken

collision, broughtafter the he had been inthere an intoxicated condi-
heading History”tion. Under the “Past it was stated that a wound

right leg byin his an 1922caused accident in had never healed and
continually discharging.was

physicianThe who was summoned to the scene of the collision
plaintiff patient’stestified that the had not been thatdrinking; a his-

tory sheet of hospitaldoes not become a record the attendinguntil the
physician approves it; presentinthat the originalinstance the

permittedmemorandum was and that hadincorrect he not it to be
filed “inuntil the words an intoxicated condition” had been omitted.

plaintiffHe dischargingfurther testified that the had no wound while
hospital,at the and that the statement to inthat effect the history

approvedsheet which he had was an error.
In of testimony plaintiffcorroboration this the introduced what was

dailyclaimed to be the record of the nurses’ treatment of his case
nothingknown as bedside notes. There inwas contained these notes

anyto indicate that dressings applied leghad been to duringhis the
eight indays that he had been hospital.the

Subject exception,to throughthe bedside notes were introduced a
superintendentformer hospital who,assistant of the at the time of

trial,the had not been years.connected with the forinstitution two
had duty chargeIt never been her to oftake these notes and hadshe

custody.had in contrarynever them her On the she testified that
there was a record clerk under whose supervisionimmediate these
particular kept.records were Her identification of the notes consisted
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bypapera handed herthat she believedmerely in her statement
in thecomprised the official bedside notesplaintifffor thecounsel

plaintifffor the con-argumentoral counseltheplaintiff’s case. At
byproved particularthisproperlynot benotes couldceded that the

theprecluded raisingfromargued the defendant waswitness, but that
exception.grounds of itslimitedof thequestion because

counselevidence,in defendant’s stated:offeredWhen the notes were
youcompetentof kind are not unlessme records this“It seems to

them. I don’t understandby people who madeidentify thethem
methem, that reason it doesn’t seem toand forwitness madethat this

accounting people who hadfor thethey competent, withoutcan be
hospital atin of theemploywere theof man and whothe care this

then an un-objectI to it.” There wasreasonthat time. For that
proffereddesk, thejudge’sat after whichreported thediscussion

excep-formalThereupon counsel stated hisadmitted.evidence was
had not beention, ground that the recordon the broadwhich was

duly proved.
aremodern business methodsundeniably true that whereIt is

proof ofgoverningof old rule themodification theemployed, some
Wig.,3of business is demanded.regularin courseentries made the

byIn instances of records inscribed various(2d ed.), s. 1530. mostEv.
sufficient,verifying beof one witness shouldpersons productionthe

require the en­givenis the discretion “totrial courtprovided the
the of thefor cross-examination where natureproductiontrant’s
s. TheWig., (2d ed.),Ev. 1521. entries3dispute renders it .desirable.”

in the hand­unsigned appearedand to becase werepresentin the
thirty-one pupil nursesThere werewriting of different individuals.

plaintiff there. Under suchhospital during time the wasin thethe
by the record clerk would doubtlesscircumstances, proper verification

Roach,State v. 82 N. H.notes admissible.the bedsidehave rendered
the notesH. at the timeCompany, 78 N. 491. But189,192; Robertsv.

ofwas an official custodianappearnot that thereit didwere offered
verifyingperson presented as a witnessrecords, the who wasandthese

pretendnot tokept them,nor and didthe noteshad madeneither
wellauthenticity. proofAll correctness could notoffor theirvouch

beappeared,far as then the notes couldwith, and sodispensedbe
byonly nurses Mason v.the themselves.competently substantiated

300,H. 303.Railway, 79 N.
very probable situation washand, is that the actualitOn the other

unreported and that defendant’sduring discussionthedisclosed
intentionally phrased exceptionhis invery reasonfor thatcounsel
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comprehensive byterms. This would seem be out the factto borne
that in ruling presid-the cross-examination the of thewhich followed

justiceing concerning respectivethere inquirywas an immediate the
duties of lightthe witness inInterpretedand the record clerk. the of
these circumstances, fairlyexception giventhe cannot be a restricted
meaning. erroneouslyThe notes admitted,were and the verdict must
therefore be set aside.

2. The exceptiondefendant’s second relates to the admission of
evidence peoplethat atwere accustomed to walk on the track the
point plaintiffwhere injured.the was as the sameInasmuch evidence
may be trial,offered at exceptionthe next the has been considered.

There was testimony ridge ice, byathat of which had been formed
clearing rails,snow from separatedthe track from the mainthe
thoroughfare. liabilityall pertainingWhile the evidence to has not
been transferred, presumably ofthe track was within the limits the
highway. plaintiff’s away.The runninghorse was The sled was
dragged over ridge fell,the of ice onto the track where the horse and

plaintiffthe was lying on the sled in of track when thethe middle the
collision occurred.

The defendant if plaintiff walkingadmits that the had on thebeen
track when injured peoplethe fact that other walked there would
have been relevant, argues bybut that he was carried there asince
runaway necessaryhorse the predicateon which to the ad-relation
missibility of the lacking. Railroad,evidence is N. H.Garland v. 76
556.

purposeThe testimony chargeof the was to the defendant with
notice that beings,human in right high-to usethe exercise of their the
way, might uponbe track, plaintiff,the and the that the as anfact
incident to his use of highway, involuntarilythe came there did not
take him generalout of the persons presenceclass of thewhose
defendant requiredwas anticipate.to The evidence was therefore
admissible.

trial.New

Peaslee, C. J., was absent: the others concurred.


