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isby recordthispresentedonly questionThePer Curiam.
•conclusively plaintiffthethatdemonstratedthe evidencewhether

climbingbelieved, he wastestimony to bewashisat fault. Ifwas
of five tochains, a rateatspeed, withouthill in secondslipperya

rightrut, theas nearin a frozenhour, with his wheelspermilesseven
burning,lightsparkingget, hishe could withroad ashand side of the

topnear thevery around a curvefastcamecarwhen the defendant’s
he the defendantwhen sawautomobile;into hishill and crashedof the

Theto do so.was unableruts butget out of thecoming, he tried to
tendedconductplaintiff’sthereference towithdefendant’s evidence

wrong ofsidetraveling on theplaintiff waschiefly to show that the
careplaintiff’sofquestionproof, thestate of thethe road. In this

stipulation,the defendant’sin withjury, and accordancewas for the
mustthere be

$169.plaintiffJudgment the forfor

Peaslee, J., was absent.C.

,April 2­
)1929.

CompanyParker-Young v.Fox Putnam State.and &The
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Rogers (Mr. PiperWoodworth, Sulloway JonathanDemond, &
Co., and B. Conant.orally), Parker-Young & Putnamfor the Fox E.

orally),(Mr. Murchie for the BakerMurchie Murchie Alexander&
River Co.

atSnow, presented hearingThe the before the commissionJ. issue
petition Parker-Youngof Co. and Fox & Putnam was whetheron the

promoted by permitting the to takepublic good be formerthe would
of latter andby purchase utility propertybusiness and theover the

incarry energyand electricalthe manufacture distribution ofto on
itsThe commission stated conclusion asthe town of Woodstock.

inby publictaken theaccount of the attitude Northfollows: “On
town, petitiontheof feel thatand the selectmen the weWoodstock

thegranted,be If it were it would be ineffective unlessmust denied.
grant polesthe a location for its in thenew ownersselectmen would

highways. jurisdiction grantingThe has no over thesecommission
locations, entirely the hands of selectmen ofthat matter in thebeing

locations, companythe could not renderthe town. Without such



555

and, permitting it toservice, therefore, an order from this commission
peti-It inapparent that,do so would be futile.” is the denial of the

tion, controlling ofimportance givenwas to the announced refusal
grant poleParker-Youngthe selectmen of to Co. locations.Woodstock

uponIn report petitionthe commission’s the later Baker River Co.of
expressed willingnessfor theauthority,like the of the selectmen of

grant company polethree to that istowns there involved locations
by finding,the a groundrecited as for its favorable show-commission

ing supposedgiven powerthat like force to of the selectmenwas the
grant pleasure.to controllingor withhold at their That thelicenses

weight accorded to the attitude of the selectmen common thewas to
petitions byconsideration of both is further shown the fact that the

pro-to a ruleexpresslycommission’s conclusion was attributed of
namely, anycedure, hearing petition, petitioner“At on such thethe
required copies showingwill be to file certified of that therecords

necessary licenses,license or theeasement or easements to enable
petitioner inengage city questionto in business in the town or have

granted.”been Pub. xv. cita-Procedure,Rules of Serv. Com. The
findings, repeatedtion rule as the basis ofof this its as well as remarks

duringof the chairman the the thehearings,course of shows that
regarded a preliminarycommission of selectmenassurance the of their

qua finding petitioner.action a nonfavorable as sine to a for a
regardlessof power,Unless selectmen towns have of the order of

grantcommission, locations,the to or to andpolerefuse licenses for
by pledges same,are bound their advanced to issue or thewithhold

ruling gave controlling weightthere was error in the which theto
promises and refusals of these That the noofficers. selectmen have

power,such and are bound, opennot so cannot be doubt.to
powersSuch as the respect publicselectmen with to utilitieshave

L., Byrest c. thison P. 97. statute the and oferection maintenance
poles highwaysin supportand structures for the electricof and other

except uponwires are aforbidden license from the selectmen of the
through proposed locatingtown which passthe line is to the route

fixing size,thereof and their etc.location, givenThe selectmen are
powers license, changeto limit the duration of such to the andterms

publicconditions thereof and to revoke goodthe license whenever the
requires. statute,This far material,so as here is a ofre-enactment

S., 81, 1,P. c. ss. 2 (1891), which preceded the establishment theof
public 1911, provisionsservice commission. Laws c. 164. The of

S.,P. 81, designedc. were regulateto and the ofcontrol use made
highways utility purposesfor may undulyso that use notsuch inter-



556

dedicated.public highwaysuses to which the arefere with the other
192, It confers noCompany,American Loan &c. 71 N. H. 200.Co. v.

may and whoexpress power upon the selectmen to determine who
wires, to choosemay occupy highway poles and nornot the with

authorityright. Any suchcompetingbetween two utilities for the
statutemay possessed under theoriginallywhich selectmen have

highwayby general control ofimplication,arose as an incident to the
publictheby provisions ofuses, superseded expressand has been the

legislatureByc. this act the1911,service commission act. Laws 164.
systema forby institute newcomprehensive provisionsundertook to

Itin the state.publicthe utilitiesestablishment and control of
imposingtribunal,apubliccreated the as stateservice commission

large adminis-endowing itupon importantit and withjudicial duties
asprovidedthe acttrative 13a ofsupervisory powers.and Sec.

the busi-this statepublic utility withinfollows: “No shall commence
messages supply-oftelegraph ortelephoneness of transmission of or

engage in suching electricity water, or shallpublic gas,the with or
main or otherline,a plant,business ofbeginor the construction

any city townin orapparatus be used thereinapplianceor intended to
business,engaged in suchalreadyin which at bethe time it shall not

any franchise hereafteranyor shall underright privilegeexercise or
heretofore(or but notgranted any grantedheretoforefranchise

thehaving obtainedactually exercised) town,in without firstsuch
shallpermission The commissionapprovaland of the commission.

hearing, determinegrant shall, after duepermissionsuch itwhenever
or suchbusiness,and find in such constructionengagingthat such

publicthebe forexercise of or franchise wouldright, privilegethe
and conditionstermsgood may prescribeand not suchotherwise; and

itaspermissionupon under suchprivilege grantedthe exercise of the
actsthat “Allprovidedshall 21publicconsider for the interest.” Sec.
thisofprovisionstheparts any wayand conflict withof acts which in

formerTherepealed theyact are far do so conflict.”so as section
L., 240,P. c.has modification.since been materialretained without

21,ss. 24.
power,the exclusiveclearlyThis the commissionuponact confers

arequires thatgoodpublicsubject to theappeal, to find whether
andengage in businesstopetitioning utility permittedshall be

consequencebytown; andany city orallowed to lines inconstruct its
grant ofthecompeting utilitiesto two or moredetermine to which of
investedpowerLikegood.publicsuch rights subserve thewill best

ex-herepowerthein withbe inconsistentlocal wouldtown officers
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pressly any repealingon thebestowed commission. Without words
prevailmust it is anthe later act when so inconsistent with earlier

operativecannot be at the same time. Otis,one that both State v.
71, principle applicable give42 N. H. 73. This is “where two statutes

authority public powersto two bodies to exercise which cannot
consistently object legislaturewith the of the co-exist.” Daw v.

(n. s.)Works, 12 C.Metropolitan 161, 174;&c. B. Eaton v. Burke,
306, Opinion Justices, 629,66 N. H. 312. See the 66 N. H. 668;of

Railroad, 234,v. H. subsequent67 N. 238. TheJones inclusion of
inboth the statutes under discussion the recodification of 1925

(Public Laws) change legislativedoes not the beintent to inferred
sequence. powerfrom The thetheir exclusive of not,commission is

however, bydependent upon repeal implication. 21,a 164,Sec. c.
1911, expressly partsrepealed anyLaws “all acts or of acts which in

■way theyconflict” therewith far“so as do so conflict.” This would
sufficiently any implied powerseem to be broad to mayinclude that

theretofore have rested with the c.S., 81,selectmen under P. since
provisionsthe two would be in conflict.manifest It is inconceivable
legislaturethat the could have intended that the per-commission’s

utilitypublicmission to in givena to do business territorya could
by bybe annulled anyobstructive action a local inboard one of the

through utilitytownsseveral which the had been authorized to extend
its lines. Such a apparentresult would defeat the purpose of the
legislature provideto uniform throughfor treatment and control a
single operatingstate tribunal of in municipalities.utilities several

by follows, however,It no means that the duties of the selectmen
are perfunctory byrendered transferring from them to the commission
such incidental power they mayas formerly possessedhave to deter-

question given maymine the a utilitywhether do business in their
particular utilitytown or what can public.best serve the It is their
regulatefunction to so and control the use be highwaysto made of

by any utility maywhich be permitted occupyto them that such use
unduly publicwill not interfere with other uses. accomplish-To the

end, byment properof this the oflocation the route appliances,and
powersthe the supreme,of selectmen remain subject only appealto

superior by any party aggrieved.to the court suggested argu-As in
ment, the is analogoussituation to that with reference to rail-street
ways. legislatureThe having uponor the court generaldecided the
route railway operate,over which the can the givenselectmen are
authority public highwaysin their control of specific.to make the route
But this authoritylimited in the hands the giveof selectmen does not



558

authority alter decision of thethem control or the fundamentalto
byquestion public good legislature bodythe or the to whomof the

Attorney-General Railway,legislature committed it. v. 71the has
railway corpora-“In the of a513, It was there said: caseN. H. 515.

(Lawsgeneral 1895, 27), questionc. thethe law oftion formed under
railway general proposedthe route isthe a over determinedneed of
upon question properlyThis is aby petition. termedthe court

Railway, H. 275,in Street 69 N.one Petition Nashua'fundamental’ of
way subsidiary.to be276, laying out of the is said Thewhile the

in ofcontrolling properthe determination both is theconsideration
legislature specialWhen, however, grantsthe apublic good. charter

general terms, empowersina route described andrailwayfor a over
definite,specific and itto make the route does notsome other tribunal

questions and authorize the latter tribunal totheconsolidate two
Railroad, H. 30,v. Horse 65 N. 37.”decide both. Concord

thatgiven the considers the determinationIf in a case commission
good upon thepublic depends peti-fundamental issue of theof the

location,asecuring grant particular poleof route or andthetioner’s
undulyas to whether such route or location willif be doubtthere

public highway dedicated,to thethe uses which isinterfere with other
anticipatoryby promisethe or refusalbe solvedsuch doubt cannot

mayrespect thereto. Whatever be the extentwithof the selectmen
P. c. inpowers L., 97,under the exercise of suchselectmen’sof the

solely capacity,in and injudiciala thepowers the selectmen act
impartially uponjudicial duties are bound to actperformance of their

any petition itupon thereunder when shallthe submittedevidence
may any and cannotpresented. They prejudicate issue,not bindbe

by promised action refusal to act. Meredithany or v.themselves
130, InFullerton, ante, 129, supposedand cases cited. the con-124,

duty it itupon performcalled to its as seestingency each tribunal is
responsibleitfairly presénted to and neither is if forthe iswhen issue

impossibleits order is of execution. Thelegitimate reasonsome
only logicalof the commission not reverses the orderprocedural rule

arequires judicialin that it tribunal toproceedings but is unsoundof
anupon required keepwhich it is tomerits of issuesprejudge the

upon to act.open mind it is calleduntil
finding public good inmanifest, therefore, that the as to theIt is

on andunder consideration is based errorproceedingstheeach of
valid basis for the orders made.affords notherefore

argumentincompanies however contendspetitioningofEach the.
competent evidencenotwithstanding law,the error of the con-that,
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clusively right in behalf;establishes its to an order theits Baker
byassertingRiver that it cannot be found a clear preponderanceCo.

of the evidence that the orders of the are unjustcommission or un-
reasonable; Parker-Young uponthe Co. theclaiming that, evidence

finding publicthe good anyof must be resolved in its favor since
finding unreasonable, that, accordingly,other would be and the cases

should be theremanded to commission with thatinstructions its
bepetition granted opponent Questionsand that of its denied. as to

the powersrelative and functions of the court and ofcommission and
appropriate procedure presented.are

upon every appealThe final the court ajudgment of shall be
dismissing vacatingappeal, complaineddecree the or the order of in

part, may L., perfec­in s. In239,whole or as the case be. P. c. 18. the
a upon judgment maytion of final berecord which such made the

large discretionary powers. Primarilycourt is invested with it has
duty determining validity uponthe of the the evidence of the com­

findings evidentiary uponmission’s of the facts justicewhich the and
appealed may depend.reasonableness of the order from (Grafton &c.

State, 490, 504),Co. v. H. subject requirement77 N. to the that such
findings primaare to be deemed to be lawful and reasonable.facie

L., anyif239, finding appearsP. c. s. 11. But such to be erroneous the
maycourt in its remand the adiscretion case to the commission for

rehearing (Ib 18; State, supra,s. 498; Bolger&c. Co. v. v.Grafton
Railroad, 372, may378), according82 H. or it factN. determine the

weight (Graftonto its view of the relative of the evidence &c. Co. v.
State, 333,N. H. &c. Co.330, State, 490, 506,78 v. 77 H.N.Grafton
508); in incommission,which latter event the its further considera­

recommittal,upon proceedtion of the case will as it ifwould such fact
byhad it inbeen announced the first instance. &c. Co. v.Grafton

State, any539,77 N. H. 542. not found,If essential fact has been the
may finding.becase remanded for such &c. State,Co. v. 77Grafton

490, When,H. however,N. 498. sufficient facts have been verified or
only justshowfound to that one and reasonable order can be made the

maycourt so rule and remand the case to the commission for such
inproceedingsfurther mayaccordance therewith as justice require.

State,Co. v. N. 330,&c. 78 H. 337.Grafton
far as the cited a precedent theySo cases afford sanction the

general practice of postponing the consideration of bythe evidence
the findings publiccourt until the good necessaryof and of the sup-
porting evidentiary facts, by law,unaffected error of have been made

byand certified commission;the in a completedother words until
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maya final theupon which order of courtpresentedshall berecord
dismissing appeal or the order of thevacatingthemade eitherbe
L., 239, 18; State,Co. 77 N. H.P. c. s. &c. v.commission. Grafton

State, 437,443.R. v. 77 N. H. This courseBoston & Maine R.490. See
designapparentto best accord with the ofprocedure is believedof

evidentiarygoodfact the thepublicthat the of andlegislaturethe
ordinarily beits determination is based shouldupon whichfacts

experience andby theinstance commission whosein the firstfound
aqualify legislative purposeit for task.the Suchparticularlyduties

requiresvalue which the statute thisby primatheevidencedis facie
findings, by tothe and the denial thegive to commission’scourt to

theto vacate commission’s order or decisionspowerthecourt of
law), the convinced of their injus­of unless court be(except for error

by a preponderanceclear of the evidence.unreasonablenesstice or
239, s. 11.L., c.P.

by statute, is whatexcept justiceas limited theprocedure,The
(Grafton State, 490,&c. v. N. H.require 498;Co. 77and convenience

Lebanon, 413, 417), depend uponand mustN. H. the78LaCoss v.
particular goodthe case under Theof consideration.circumstances

beingcontending partiesto theand not the benefit thepublictheof
State, 542),77 N. H. the desire or con-539,Co. v.(Grafton &c.issue

public, parties,is the test. The as well as the islatter notof thesent
public good afinding hearinga the on without error ofofentitled to

mayto the error have affected the course ofextent whichlaw. The
and thesubmission, receipt consideration of evi-hearing, in thethe

resulting findings controllingof the is thecommission,and in thedence
factor.

remanding presentthe refindingfor case for theA reasonsufficient
in the ofby the lies character the error andfacts commissionof the

reaching merelyHere the consisted notfar effect. errorpossiblyits
misfindingfact, uponor thea find some essential somein failure to

misruling onlya notissue, but of which sustained thesubsidiary
negation duty gaveof athe selectmen’s but theretocompetency of

upon public good.the main issue of the The officialcontrolling value
rightsthe oftreated as conclusive of theattitude of the selectmen was

generala pro-under rule ofhearingsThe were conductedparties.
partyrightsthe one were foreclosed and those ofby which ofcedure

by of thepredetermined the testimonial assertions select-the other
unimportantIt is that thetheir officialaction. viewsmen as to future

repeated rulingsin rule and in itsembodied thecommissionof the
honestly applied. prominenceSuch and weightandentertainedwere
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onlyrale that it is fair to assume that the evidencethewere accorded to
evidentiary judicialfacts did not receive that same fairupon other

have accorded suchwould been to them if factsconsideration which
perhaps uponand decisive main issue.had been deemed valuable the

uponTangible the effect of the the other of factproof of error issues
Parker-Youngis in denial of the motionfound the commission’s Co’s

rehearing. alleged presenteda The motion that the atfor evidence
petition in respectthe its to the Baker Co’s con-hearing upon River

intemplated important particularshad been dur-rates contradicted
hearinging petition,the on latter’s and thatintermediate the the

respect definiteness; requestedlater evidence with thereto lacked and
an aopportunity to submit evidence substantial inof difference the

byrespective proposed companies.rates the tendstwo The record to
Thesupport rehearingthese claims. denial the motion aof for and

request put upon groundof the to submit new evidence was the that
way. in change modifysuch “evidence . . would no or the facts

upon which the commission based its decision.” One inference which
may be this is that disparitydrawn from statement no of rates

grantwould overcome the refusal of the poleselectmen to locations
expressed public peopleand the sentiment the ofof Woodstock. While

publicthe a proper languagesentiment was consideration the of the
findings greater weightthe put uponindicates that was the attitude

Exceptof the town forofficers. the erroneous value and conclusive
probableeffect accorded the selectmen’s it thatevidence seems the

rehearing granted.motion afor would have been motion defi-The
nitely anpresented importanceissue of appearsmaterial which to

inadequatehave had consideration because the ofof error law.
requirements (P. 239, 11)The of the statute c.L., findingss. that the

of the primacommissionshall be deemed to be lawful and reason-facie
and exceptable its orders and decisions unjustfinal when or unreason-
uponable a preponderanceclear of the evidence were not intended to

apply findings mayto which have thus bybeen affected error.
The evidence offered should have been received. evidence,As such

maywhen submitted, lead to different thanconclusions would be
reached reporton the instant there no pass uponis occasion to the

presentconclusiveness of the record. The whole matter involved in
petitionsthe two thereforeis remanded to the for recon-commission

sideration of alreadythe evidence receiptsubmitted and for ofthe
any further evidence material,deemed and a refindingfor both theof
main subsidiaryand facts. The latter include “allshould facts which

party may requesteither presentation questionsessential to the of all
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by Co. v.anyraised decision or order made.” &c.of law Grafton
490,H.State, 77 N. 498.

thedivergence opiniona of of counsel as torecord disclosesThe
disparitythe ofevidentiary should be accorded tovalue which

by in the coststhe be necessitated the differencerates which would
plans companies.the tworespectivethe ofof construction under

hearing questionthis has beenAs is to be a further considered.there
to to do businessParker-Youngof the Co. is be allowedprayerThe
as cost of wasin of Its evidence to the servicethe town Woodstock.

village Woodstock, but wassupplyingto the of Northaddressed
willingness toexpressedwith an extend its linesaccompanied to

economically possible.far It con-that so as it isresidents of town
might petition.rates.highersuch extension involve Thecedes that

rightwas for the to business in the townsof the Baker River Co. do
Woodstock, serving country popula-Thornton, Campton and theof

valley a fifteen includ-Pemigewassetthe for distance of milestion of
by bothvillage of It to be concededing the North Woodstock. seems

larger territorythat if the is accommodated the additionalcompanies
ifnecessarily highercall thanconstruction will for ratescost of

villagethe and from the Parker-be confined toservice administered
away. in ofplant only two miles The difference the costYoung Co.

larger dispute.developmentbetween the smaller and the is inserviceas
as toParker-Young largeCo. claim that this differential is soThe

villageit and unreasonable that the inhabitants of theunjustmake
benefit few scatteredbe thus burdened for the of the andshould

valley.the On the other hand the Baker River Co.settlers of lower
necessarily unreasonablylargerthe rates will not be burden-claim that
villagers.some to such

rehearingParker-Young Co’s for adisposingIn the motionof
arequesting an to submit evidence of substantialopportunity

theproposed companiesin the rates of the two commissiondifference
wayfindings requestedand would in no“As this new evidencesaid:

itsmodify uponthe facts which basedchange or the commission
denying a usefulpetition, rehearing. . would serve nodecision .

seen,interpretation of as we have ispurpose.” language,One this
togiveneffect the thethat the conclusive to refusal of selectmen

any indisparityvalueless of thegrant locations rendered evidence
Co., interpretParker-Young however, the state-rates. Counsel for

a rulingas that thethe commission the determination ofment of
waypublic good dependentwas in on additionalquestion of no the

develop-people largerto of North Woodstock of thecost of service the
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the commission itsof the statement ofIf was the intentment. such
develop-in rates which the twotheruling in error. The differencewas
clearly avillage isimpose upon the usersrespectivelyments would

competent evidenceweighed with the otherfact to bematerial
Parker-public good. positionThe of theof theaddressed to the issue

argument, that residents of NorthYoung Co., to be inferred from its
righta lesser ratesare as matter of to thevillage entitledWoodstock

the ofcontributing to the service of residentsno burden ofand that
equally ana transferred to them is error.valley as whole can bethe

public goodthesight of the fact that it is notcontention losesThis
valley as a andterritory alone but of the whole ofrestrictedof the

beingpetitionsis in issue. The twopartsall thatits constituent
necessarilythe triers musttogether perspectivethe ofconsidered

Intervening municipal boundary lines arevalley.include the whole
village valleyand the as apeople of the those ofimmaterial. The

togetherrespective needs,their withentitled to havewhole are each
disadvantages other, weighed inadvantages and to theresultingthe

rightprincipalof the issue. The latter have no tothe determination
unreasonablywill burden the former nor haveaccommodation which

right incident a service restricteda to the lower rates tothe former
congested valleyif can be without anarea the whole servedto the

words, villagertheir rates. In other the hasunreasonable increase of
arbitrary rights advantageto maximum of norno the his location

right anyfarmer a to service at all or at a ratehas the isolated common
undulyif Theit will be burdensome to others. extent to which the

yield whole,each thatgoodmaximum of must to of the and what
granting greaterin should bar thedifference rates of service to the

number, pure questions of fact the tribunalare for which for the
being passing question.on the Upon maytime is this issue the trier

prevailing tendency time, supported bythe of the publicconsider
farpolicy, equalize apportion advantagesto or so as reasonable the

promoteand urban growthas between rural sections and to the and
communityprosperity involved; againstof the whole but the advan-

weighedtage latter,the former must be the cost the if itto to be
equalization apportionmentsuch or forsubstantial. Whether is the

apublic good questionunder the circumstances is fact.of The
complexity problem presenteddifficulties and of the do not bar its

questions publicsolution. Like other difficult of fact the issue of the
harmonizingfargood depends upon conflicting rightsso as it the of

bycommunities affected must be decided a weigh-the conscientious
ing of the relative benefits and burdens which bewould conferred
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byproposedupon by respective developmentsand each theimposed
companies.competingthe two

of theenter into the determinationThe considerations which
which have beenpublic good are, course,of not limited to those

discussion, failure to mention others is not to besubjectthe and theof
the formeremphasizing importancethe relative ofconstrued as either

limiting inquiry.the field ofor as
The order is

Remanded.

J., the others concurred.Peaslee, C. was absent:

)Rockingham,
)April 2, 1929.

TaylorElbridgea., Trustees, B.Charles H. Borchers & v. & a.


