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tax, not correlated to the general property tax (Conner v. State, 82
N. H. 126), there was no occasion to make it uniform therewith in
this respect.

The reason for the variance was undoubtedly the fact that federal
income tax returns are to be made as of those dates. The proposed
income tax which a majority of the justices advised would be valid
as a part of the general property tax (Opinion of the Justices, 77 N. H.
611) was to run from April to April.

Finally, the provision of Public Laws, chapter 64, section 1, that
“ All property taxes for any year following April first shall be assessed”
in a certain manner, disposes of any doubt that might otherwise be
entertained as to the question presented here. The tax year is from
April to April.

Exception overruled.

All concurred.

Grafton, §
April 2, 1929.
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Robert W. Upton (by brief and orally), for the defendants.

Peasuer, C. J. There was no proof or offer of proof that the
fund, claimed to have been held in trust by the company, came into
the possession of the commissioner. There was no evidence that the
fund entered into or made a part of any property which the com-
missioner is administering. The defendants were entitled to have
the bill dismissed for this reason. McNamara &ec. Co. v. Pillsbury,
ante, 417. )

The whole subject was given extended consideration in Bank Com-
missioners v. Company, 70 N. H. 536 ef seq. “. . . it is necessary to
trace the money through the various changes in its investment to
specific property, in severalty or in mass, in the possession of the
assignee, to create a trust or charge in favor of a claimant. The
tracing is & matter of fact, not law. It must be done, as in the decision
of other questions of fact, by the consideration and weighing of com-
petent evidence bearing on the question. If it does not appear by a
preponderance in the weight of the evidence that the assignee re-
ceived the money or property in which it was ultimately invested, the
claimant must fall back on his rights as an ordinary creditor.” Ib.,551.

As the defendants were entitled to have their motion to dismiss the
bill granted, for the reasons above set forth, it is unnecessary to con-
sider the plaintiff’s claim that the court erred in ruling that the facts
shown did not establish the existence of a trust. If it were assumed
that the ruling was wrong, and that there was a trust relation, the
plaintiff’s case was still fatally deficient in the particular which has
been considered.

Bill dismissed.

All concurred.




