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byrecover the loss sustained the issuance of the injunction. A bond
thesecurity payment mightor other for of such loss have been

required restraining made,when the order was but in the absence of
security, damagethe Rogerssuch claimed is not recoverable. v.

Joyce,H. 1Clough, 272; 175,N. andInjunctions,76 s. cases cited.
making temporaryThe the permanentorder injunction is error.

fullyas has not tried,But the case been it is for superiorthe court to
temporary injunction oughtdetermine whether the to incontinue

until aforce final determination of the merits of controversy.the

discharged.Case
All concurred.

)Hillsborough,
1929.)May 7,

Mary AlphonseGhilain, Adm'x,L. v. L. Couture & a.
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White, Winthrop WadleighUptonSullivan & Robert W. and
(Mr. Wadleigh plaintiff.orally), for the

(Mr. BinghamWarren, orally),& P. for theHowe Wilson Robert
defendants.
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Snow, brought by plaintiffwasJ. This action the as administra-
by appointment Massachusetts, deceased,trix in the domicile of the

against state,in andefendants this recover for deathresident to from
injury received here.

In rightclaims for death the nature of the of and partytheaction^
Railroad,byfixed delicti.invested,in whom it is are the lex loci Marshall v.

Wharton, (3d ed.),2548; d, 7;N. H. Confl.Laws 480 note Lower81
v. Segal, 66; L., Laws,5 R. s. 133; L.,59 N. J. Law C. Confl. R.8 C.
Death, 427,Am. L.45; (Tent.),Inst. Restatement Confl. Laws ss.

plaintiff’s right action, any, byThe of if432. is therefore determined
thethe law of this state. At time of the theaccident sole basis for such

right S., 191,a ss. Company,was P. c. 10-13. v. 72 N. H. 164.Poff
an damagesThis statute authorized action to recover for death

by wrongful injuryphysical person,caused to the for the ofbenefit
and children, any,the widow or the ifwidower otherwise for the

broughtof at law of the deceased;benefit the heirs said action beto
yearsanyat time within two after the death of the injured party and

Though expressed manyafterwards. not words,not in so the statute
clearly thatcontemplated rightactions theto enforce beshould
brought by the party.” 191,“administrator of the P. S.,deceased c.

Railroad,12; Cogswells. 68 N. H. 192, 71,v. 194. See Laws 1887, c.
interpretation quoteds. 1. The of the is the principalwords and the

controlling presented.issue
The plaintiff, domiciliarycontentions of the defendants are that the

anadministratrix, was not of the party”“administrator deceased
meaning statute,within the was, therefore, whollyof the and that she

authority bring suit; attemptedwithout to the that her aaction was
nullity;mere thethat, having run,and limitation plaintiff’sthe writ

incapable byis of amendment herself ancillarysubstitution of as the
administratrix as relate backso to and cure her defective suit.

In support authorityof their contention of the plaintiff's want of
generalthe defendants cite the rule that an administrator cannot sue

of the his appointment,outside state of that legislature,and assert the
acting light repeatedin the the recognitionof byof this rule our

(Sabin Gilman, 1courts v. N. H. 193; Marshall,Goodallv. 88,11 N. H.
89, 90; Taylor Barron, 484,v. 35 N. H. 495; Leonard v. Putnam,, 51

247,H. 249; Railroad, 588, 590)N. Luce v. 63 N. H. in­must have
onlytended that a bringdomestic administrator could action under

uponthe statute. controllingReliance the rule aas inter­factor in
preting legislativethe intent inquiryinvites as to its andrationale
scope, unlikelyfor it is that legislature weightthe gave to an abstract
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upongroundof the the itdisregardstatement rule in of which is
and the application.based limits to its

While the rule administrator has no claim topresupposes that an
recognition as a of the ofright, beyondmatter the bounds state hisof
appointment (Goodall supra, 89; Railroad, supra,v.Marshall, Lucev.
590), thelegal rightsuch want of reason for rule. The ruleis not the

authoritydoes not arise from in the court toany want of inherent
recognition.accord Putnam, supra,such 252. See LomasLeonard v.

Hilliard, 148, infrangible principlev. 60 ofN. H. 149. orNo statute
the early usagecommon law it. In here was to admitforbids fact the

appointed particularlyadministrators injurisdictions,in other
Massachusetts, usageto in our Such wasSmith,sue courts. 366.

curtesy byfounded on origin acceptancein the thewhich had its
Englandseveral New ofcolonies of a recommendation inter-colonial

probate appointmentcommissioners that ofthe of and the ad-wills
in colony 500,ministrators one given Id., 501;be in the others.force

Goodwin Jones, 256,v. 3 11514; Gaylord,Mass. v. Mass. 260.Stevens
The practice was reciprocity. Smith,discontinued for want of
366.

The official character and foreign representatives beingacts of are
constantly recognized, rights byand based enforced thethereon
courts of theall in An orstates numerous situations. executor ad­
ministrator, by domicile,authorized the of the lastlaw deceased’s will

recognizedbe as the person ancillaryto probate grantedwhom will be
(2in another state Wharton, (3d mayhe608),Confl. Laws s. anded.),

appeal from a decree another toappointing such office. Graves v.
N.Tilton, 63 H. 192, 193; 105,Hutchins v. 77 H.Brown, 107;N.

v. Sherman,Smith 4 Cush. 408; 207;Shaw’s 81 Me. Miller’sAppeal,
Estate, 92 Iowa 741. A domiciliary administrator, in the absence of
ancillary administration, may possessiontake of and theremove
goods or effects of the jurisdiction,decedent in another or collect a
debt due from a residing therein, updebtor if voluntarily given or
paid, give goodand a acquittance and discharge therefor. Luce v.
Railroad, supra, cited;590 and cases see 42 Harv. Law Rev. 608.

domiciliaryA administrator inappointed makemayanother state a
and assignmentvalid sale of bystock owned in ahis decedent cor­

poration in this if voluntarilystate upontransferred the latter’s
abooks and new purchaser.certificate the Railroad,issued to Luce v.

supra, 591; Gove Gove, 503,64v. N. H. 504. An administrator or
mayexecutor foreignrecover corporationdividends on stock in a

(Smith Cuyler,v. 78 654),Ga. at corporation meetings uponand vote
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standing instock the his testator Capename of or In reintestate.
May Co., 51 An&c. N. J. Law 78. executor or administrator of a

maydeceased inventor sue in the United States circuit court of an-
damages infringementother state for patentfor an of a without tak-

ing out in Railroad,letters the latter Connorstate. v. 28 R. I. 560,
565. An inmay foreign jurisdiction uponadministrator sue a any
rights didwhich not form thepart deceased,of estate of the but ac-
crued to him after the Wilson v. Fed.Tootle, Rep. 211;death. 55

Beale, Cases,3 Confl. note. ALaws, appointed by111 receiver the
of inmay Tompkinscourts another state oursue courts. v. Blakey,

*584,70 N. giveH. 587. The of each appropriatecourts state will
force to official guardianthe of a ap-character or other custodian
pointed in another state. v. AButler, foreignButler 83 N. H. 413.
guardian may corpus custodymaintain tohabeas obtain the of a minor
ward. Hanrahan Sears, 71,v. N. H. 73. v. Putnam,72 See Leonard
supra, 253.

recognition representativesWhile the of theforeign givenand effect
to their official acts in other havethese and divers situations been
justified explainedand upon various considerations consistent with

rule, very varietythe that,their tend in a largernumber and to show
sense, the so-called rule that executors and administrators will not

grantedordinarily be recognition,extra-territorial and therefore will
generally permitted bringnot be in courts of foreignto actions the

jurisdictions (Luce supra, exceptionv. anRailroad, 590), is but to
representativesforeignthe broader doctrine that the acts of or

fiduciaries, a practice, expediency,as matter of andconvenience will
comity.given througheffect of a Seebe the exercise liberal Butler v.

An aButler, supra. exception made courseis whenever such would
any such aprinciple public policy.conflict with of It is in conflict

generallypolicy rightwith state that the of the of actiondenial to
foreign here,administrators, takingwithout first out letters finds a

groundonly Uponand its thesufficient, justification. whatever rule
thoughtcalling may formerlyfor such denial have to restbeen it

generally solely upon policyit therecognizedis now that is based of
protectthe of each resident of thecourts state to creditors decedent

onagainst theythe withdrawal into another state of assets which
may equitably rely mayof bepaymentfor the the debts that due

187,v. v.Purple Whithed, 189; Railroad,them. 49 Vt. Connor
supra, 213; Davis, 303 Mo.564; Tootle, supra, 388,v. Wells v.Wilson

only“The401, Marshall, 88, pos-Goodall 11 N. H.402. See v. 91.
possiblegood protectionreason for the is the ofsibly rule local
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Rep. 429,Company, Fed.v. 286of a decedent.” Pearsoncreditors
that no state willunderlying it is431. “The reason for [the rule]

by aappropriatedbe soits toproperty jurisdictionwithinallow
citi-destroy opportunitythe of its ownforeign as toadministrator

Knight Railway, 160 Iowaagainst it.” v.their claimszens to enforce
(7th ed.), 512,ss.160, Story, Confl. 513.163. LawsSee

(s. 13)termsbythe statute itsdamages recoverable underThe
designatedthe beneficiaries.belong be distributed” to“shall and

meaningordinary oftheassets of the estate withinThey are not
Knight Railway,Railroad, 192, 194;N. H. v.Cogswellv. 68the word.

the deceasedThey any part propertyof the ofsupra, were163. never
is “adminis­fund recovered not to beuponbut his death. Thearose

recovery,” is topayment expenses“thetered,” but after the of of
persons subjectthe or classes. It isdesignatedbe to“distributed”

expensesthe the of administra­the of deceased nor toneither to debts
defray theestate, nor can the assets of the estate be used totion of his

Cogswell Railroad, supra;under the statute. v.expenses of suit
As the deceasedHerbert, 179,78 N. H. 180. no creditor ofDavis v.

by any brought under thecan benefited or burdened actionbe either
sought”slightest recovery“the . . interest inor have . thestatute

(Pearson 431) inCompany, legislature,it is clear that thesupra,v.
bring action, have beendesignating personthe shall the could notwho

by protectionits sole thejustificationa rule which had asinfluenced
byuponIn the statute rule reliedinterpretingof creditors. thelocal

may, therefore, be laid out of the case.the defendants
recognition domiciliarya adminis-that the ofperceivedNor is it

anyin under our deathplaintiffthe actions statute offendstrator as
require principlesto his exclusion under thepolicystate so as broader

argument that thethat would have no assurancecomity.of The we
bymaywill the funds he secure aforeign administrator distribute

therefore,according law, that,our and be unreason-verdict to it would
the that its have to beconstrue statute enforcement wouldable to so

pursued suggestionis without merit. ajurisdiction,outside our Such
representativeof thesight of the fact that the relation to theloses

mayto of the fundrespectin the distribution which bebeneficiaries
analogy ordinaryno to that of the representativehere bearsrecovered

legal in the therecipientsto and administration of assetsthe creditors
many conflicting principlesIn the caseof deceased. latter ofthe

andapplicationinvolved in the distribution of suchstate arelaw
definitelythe the statuteassets, in former case defines thewhile

recovery,upon questionof the beneficiaries and leaves no ofclasses
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identityany exceptfor court decide to fix the of thedistribution to
dispute compel accounting.of class in case of and to anmembers the

particulars domiciliaryIn these the administrator is answerable to
domicile, may safelyof his it assumedthe courts the state of where be

protected. Railway,rightsthe of the beneficiaries will be Robertsonv.
Butler, H. To66;122 Butler v. 83 N. 413. assume otherwise wouldWis.

(Dennick Railroad,the of that state v.reproachbe “a to laws” 103
Sullivan, Rep. 799),120 Fed. and in effect11;U. S. Florida &c. Co.v.

impolitic curtesysaying that it be to extend the of our courtswould
representative for fear that the courts of thatto a Massachusetts

appointeenot hold its own accountable for hiscommonwealth would
according acceptanceto its definitive terms. The of suchspecial trust

byimpugn possesseda be to the mutual confidencepostulate would
inrespectiveof the states each other so essential to thethe courts

comity. it bevery existence of the doctrine of Much less will con-
a confidence in the other statessidered that such want of courts of

legislativein the mind indicative of an intention to usewas a factor
party”the deceased in thegeneral words “the administrator ofthe

the administrator of the deceased.sense of domesticrestricted
bycontrary, policy, legislation,state as indicated hasOn the our been

enlarge rights foreign representativesthe where it can be doneofto
rights L., 300,the of our own citizens. P. c.prejudice towithout

305,c. s. 12.28, 29; lb.,ss.
interpretation unhamperedthe of the statutetherefore come toWe

policy peculiar ordinaryany questionsor of state to theby rules
property relation, exceptto it noadministration of intestate which has

decedent, expersonal representative officio,the of the asas it utilizes
right provides.the itinstrument of enforcement of of action whichthe

eoparty”accrues to the “administrator of the deceasedrightThe
merely designatedfor the beneficiaries. Henomine, as a trustee

authority bring probate appoint-his to the suit not from hisderives
wholly capacitystatute. In his as ofbut from the administratorment

inhis he has no more interest the suit thanthe effects of intestate
personally.he has

a cause of action unknown to the commonstatute creates newThe
Herbert, 179, designedN. H. 180. The act isDavis v. 78 tolaw.

views, was a manifest inwhat, according to modern defectcorrect
notwithstanding derogation thereof,it is inlaw, and,the common

the act is such as to call for a liberal construc-nature ofthe remedial
legislationthe is theparamount object of to benefit des-Thetion.

secondary.medium of enforcement isignated beneficiaries. The
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bringperson who shallprovision designating theConceding that the
right (Poff Company, 72 N. H.of the v.is a limitationthe action

that strict constructionnot therefrom a164, 165), it does follow
legislatureinperson thedeterminingin the whomappliedmust be

Rev. 1162.right.that 31 Harv. Lawinvest Seeintended to
provided that thethe mean itlegislaturethen did whenWhat

ofby the deceasedbrought the “administratoraction should be
writing provincialthe was notprovision it into lawsparty” ? The was

recovery pro-death waspersonsthe for whosein Neithercharacter.
lie,the action was tovided, the for whose benefitnor beneficiaries

inthe It must have been the con-to residents of state.were limited
that, rightsif created were to belegislature thetemplation of the

recovery sought inenforced, jurisdictiontheeffectively must be
be It must havedefendant, property,or his could found.thewhere

thethe and forum of en-that the domicile of deceasedunderstood
necessity, beyondbeboth, frequently, and offorcement, one or would
to bespecifying personstate. In the invested withthe bounds of the

designatedauthority enforcing rightsthe the beneficiariesthe of of
alllegislature, therefore, selected a of officials common tothe class

represent persons,usually deceasedthe members of whichjurisdictions
attemptNoappointment.bewho would therefore convenient ofand

by limiting plaintiff thespecific the authorized tomade to bewas
ancillary legisla-Thedomiciliary, or domestic members of the class.

by theprovided that the action be maintainedmightture have
by a probatethe courtrepresentative appointedof deceasedpersonal

instate, by ancillary representativeor of the deceasedthis theof
might providedrecovery havesought;should be or itthe state where

brought in of the beneficiariesthe action should be the namesthat
exclusive,specificordeath statutes have been thusthemselves. Where

that, by weight authority, the action can bethe ofit would seem
(Am.only by person persons designated Law Inst. Re-brought the or

authority(Tent.), although there isstatement, 431,432),Confi.Laws ss.
statutes, rightsthethat, of the remedialbecause character of these

of athe will be fail for the want trusteebeneficiaries not allowed toof
havebring questionthe we do notqualified to action. But with this

designatingdeal, upon opinion expressed.it The lan-to and no is
thegeneral. enoughis It to include either domi-guage here is broad

administrator, ancillary administrator, or a orciliary foreignor an
ambiguity in the words used.There is nodomestic administrator.

only personthan oneambiguity can arise there is moreAn when
answering description.the
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by grant rightsstatute, the of valuablethat theIt would seem
beneficiaries, impliedly uponspecifiedthe confersbenefit offor the

rightany state where the enforcement of suchcourts ofprobatethe
appoint ansought powerthe to administrator whomay properlybe

Costa,Co. v. De Valle Da 190may bring the action. Southern Pacific
Railway, 19; Goodrich,Tenn.Howard v. 133 Confl.Rep. 689;Fed.

Series, 210, 211. But it does not follow therefromLaws, Horn Book
eligible bringis alone to the action.an administratorthat such

legislaturefairly assumed that the had in mindmayit beWhile
one, innothingif there be there is theadministratorthe domestic

the inshowing an intention to restrict court the exercise oflanguage
recognize domiciliarycomity,of to theprinciplesunder thepowers,its

representative.in of a local It is our con­the absenceadministrator
the “the thelegislature used words administrator ofthat theclusion

any who, by comityrepresentative orparty” as inclusive ofdeceased
infringing anyin thismay admitted to sue forum withoutotherwise, be

1162,Harv. Law Rev.policy. See 31 1163. Whatprinciple of state
Company, 689,Rep.in Anderson v. 210 Fed.by the courtwas said
employers’ pertinentact isin to the federal to691, 693, 694, relation

right in “personalthe of action thehere. That act investedthe issue
Replyingdeceased. to the contention thatof therepresentative”

onlydomiciliary administrator was intended the court there said:the
‘personal representative,’employs genericthe term and“The statute

naturallythat includea familiar class would membersdescribesso
ordinarily legitimateinappointed jurisdictionsoutside forthat are

expressIn the absence then of restric­of administration.objects
hardlyclass, presumedsuch a it can bemembers ofparticulartotion

abuseslegislative apprehension of from inclusion ofthat there was
Now, the effect of the remedial nature of the . . .. . .the whole class.

present escapecharacter of the suit cannotrepresentativetheAct and
features, togetherlike this. Both of these within a situationattention

they manifestly imply, would seem to beliberal constructionthe
solelyrightthat a of action was vestedthe ideainconsistent with

controlling purpose.domiciliary administrator. . . the of thein the
relatives,survivingthe not theCongress, ... is to benefitact of

Hence, us,itthe deceased. as seems torepresentative, ofpersonal
givingisstatute,the and but effect toin consonance withit is more

permit anyitso to construe as toparamount objects,itsone of
employéa deceasedvalidly personal representative of toappointed

plain,must this be so it is assuit; especiallythe and wheremaintain
thereby result either to the beneficiaries orinjusticethat no canhere,
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& Railroad Co. v.See also Louisville Nashvillethe defendant.”
KyJones, 215 774.

special states,in the severalof the statutesinterpretationIn the
act, is muchCampbell's there conflict oflike ours on Lordmodeled

bringbepersonthe intended to authorized toauthority respectsas
questionThegeneral appellations employed.by the variousthe action

varietygreata of circum­intention has arisen underlegislativeof the
impossible to reconcile all the decisions. Theand it would bestances

applied to the situation herehave reached asconclusion which we
cases,however, supported by considered where likeis wellpresented,

analogousunder the same or circumstances.questions have arisen
Railroad, Rep. 429; Railway,Robertson v. 122286 Fed.Pearson v.

845; Knight Railway,Kimball, Rep.91 Fed. v.66; Hodges v.Wis.
Rep. 211; McCartyTootle,v. 55 Fed. v. Rail­160; Wilson160 Iowa
Sullivan, Rep.437; 799;Florida &c. Co.v. 120Fed.road, Rep.Fed.62

Company,Hudson, Rep. 489;Fed. Boulden v. 205 Fed.Dodge v. 188
Whithed,Shacklet, 364; Purple105 Ill. v.264; &c. Co. v.Rep. Wabash

Lemoyne, 327, 336,104 Ark.187, 189; Midland &c. Co. v. 337.49 Vt.
Railroad, 244; Jones,Louisville &c. Co. v.Anderson v. 128 Tenn.See

L., Death,supra; R. C. 48.8
who, far appears,decedent so as lefthave here a non-residentWe

thisproperty, creditors nor beneficiaries within state. Theneither
ground appointment anno for the of administratorrecord discloses

except special purpose enforcing rightsthe of thein this state for
plaintiffunder our statute. The herself is theof the beneficiaries

only beneficiary, party inprincipal, if not the and no other interest
askingseeking protectionadministration here or forappears either
broughtagainst plaintiff. plaintiff,the At the time the action was the

domiciliary administratrix, probate representativewas the soleas of
goodHad the defendant settled with her in faith andthe deceased.

questiondischarge there would seem to be no but thataccepted her
thereby. Cogswellprotected Railroad, supra,been v.it would have

Railroad, supra, 590, 591, cited; Hodgesand cases195; Luce v. v.
proceededKimball, supra, plaintiff’s judgment847. Had the suit to

affordedobjection, pro-satisfaction thereof would have no lesswithout
legitimate defendant, respectssole interest of the as thetection. The

plaintiff, protected against partiesof the is to be theofficial character
Railroad, suggestionin interest. See 77 N. H. 520. TheWorthenv.

byargument judg-in that the defendant would not be so aprotected
in the suit as instituted without merit. It seems bement is to well

damages wrongfulthat a for for the death ofjudgmentsettled a
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damages ofis an in another state to recoverperson a bar to action
death, partiesrealthe same and the same where thecharacter for

arepartiessame, thoughin are the even the nominalinterest
note; Railroad,R. Mass.1275,A. L. McCarron v. 239different. 53

supra, has been64; Jones, principle&c. Co. v. 774. ThisLouisville
Hilliard,in Lomasgiven applicationa broader this state. v.even

H. 148,60 N. 150.
domiciliary required procurea administrator should be toWhether

isancillary here, depend such courseappointment uponwill whether
If, upon ob-protection parties.thedesirable for the convenience or of

by foreign domiciliary adminis-jection to a suit thethe maintenance of
anytrator, partyit the either orappearis made to that interest of

by requiring thebeneficiary promotedbe better protectedwill or
ancillaryappointment and an administratorof the substitution of

a pursued.besuch course will
trusteeplaintiff undisputedtheUntil was made the wasobjection
ectionaction, except objthe As the for suchstatutoryfor beneficiaries.
wouldappointment representative,and the aconsequent of domestic

by the sub-brought,have been the is amendablemaintainable as writ
Thedomiciliary administratrix.ancillarystitution the for theof
theis notqualified representative for anothersubstitution of one

of theaction, merelya but the maintenancecommencement of new
con-in It theapprovedaction that defendants’a more form. follows

merit.isseasonably broughttention that the action not withoutwas
precludedrulingThere in that was notplaintiffwas no error the the

by maintaininglaw beneficiarieson the record the suit for herfrom
under the statute.

Exceptions overruled.

All concurred.


