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Lee,v.parties. Adamsbetween theIt was validconditional sale.
repossession,no clause forexpressit421. contained64 N. H. While

Proctorright upon a default. v.repossessionplaintiff had the ofthe
right has sincethe andplaintiffThe exercisedTilton, H. 3.65 N.

attempthas no to redeem it.defendant madekept Thethe truck.
price.onbalance due itsliable for theshe remainsIn this situation

Exceptions sustained.
All concurred.

Hillsborough,)
)7,May 1929.

Company.Duteny v. The Pennichuck WaterEdith W.
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(Mr. orally), plaintiff.for theA. LucierLucier AlvinLucier &

orally), for the defendant.(Mr.& HoweWarren, Howe Wilson

properlyfor a verdict wasBranch, 1. The motion directedJ.
anwhich involvescreates or maintains a situationdenied. One who

expectable lawfulof to others of theirinjuryrisk becauseunreasonable
H.negligent. Olney Railroad, 71 N.regarded v.properly asaction is

meter,defendant, of itsthe for accommodation427, 431. Since the
cellar,plaintiff’sin it wasmaintain the floor of thefit to a holesaw

lawfully in thepersonscareduty protectits to exercise toreasonable
itfalling purposefordanger into hole. If thisthe of thecellar from

bycovering someoneprotectiveuse constructedto make of achose
thereby for defects therein whichelse, responsiblebecame structuralit

in acare, thereofby due and for the maintenancewere discoverable
Railroad, 350,82 N. H. 359.reasonably Burke v.safe condition.

accident theyearsthree or before theThere evidence that for fourwas
bystructurallymeter had defectivebox the defendant’s beenover

impossible fit thethe end made it toof the board across whichreason
theClearly meter-readers who sawplace. the defendant’scover into

defect,chargeable knowledge of thisevery months,box three were with
they specifically chargedsince, according evidence,and to the were

knowledgeduty replacing securely, of con-the of all covers theirwith
knowledge ofimpossiblemade difficult orditions which this was the

Labatt, (2d ed.),& s. c. Therecompany. 3 Master Servant 1052the
mightfrom which it found that the cover waswas also evidence be

squarely opening by agentthe atplacednot over the defendant’s
meter-reading, spiteof the last in of the meter-reader’sthe time

contrary. plaintiff’s negativedThe theto the evidencedeclaration
visit,anyone had hisprobability that else touched the cover since

legitimatedescription accident,her of the it was a inferenceand from
in placecover was atthat the not that time.

inrightfully might stepthepersonsThat cellar on the cover was
clearly part.theirexpectable conduct on The location and construc-

way.both intion the box invited its use this Its inof location the floor
hanging gasthethe shelf and meter made a sup-near it convenient

port anyone step heightto in caseuponfor added became desirable
inspection.reachingto orfacilitate Its substantial construction

safety for testimonyan assurance of this use. Theoffered that the
previousplaintiff uponat times stood in gethad it order preservesto

money gasinput meter,shelf and tofrom the the was evidence of



68

suitabilityapparent for purpose.'and this Theits attractiveness
portion dimly lightedof the cellar wasthat this somewhatevidence

by anyoneof its raise the line ofthe likelihood use to visionincreased
closely gasdesiring to the meter or the the shelf.observe contents of

this and Company,lies the distinction between case Rowan v.Herein
stronglyupon the409,H. which defendant relies. The court79 N.

justifyto afound no evidence conclusion that the defendantthere
anticipated plaintiffthathave the would stand on the bath-should

ample correspondingevidence of the incover. There is fact thetub
present case.

rely upon theoryforced theplaintiff to of constructiveNor was the
chargeknowledge appreciationto the defendant with an ofin order

visiting might get ifpersons the cellar into the box thethe risk that
properly replaced, for there waswas not evidence of actualcover

defendant,The servant of the who read the meterappreciation also.
accident, hetestified that was instructed “to be surelast before the

tight” purposeson understood that theput the covers and one ofand
“goodthe inputto make sure that covers were andof this order was

in.”person getso a won’tsafe
negligent maintaininginthe defendant was theA conclusion that

unnecessarily dangerous (Caldon Company,in an condition v.box
by533) reason of the structural defect therein and532,75 N. H. both

fullycover, justified bytheimproper management of was evidencethe
facts, further theforegoingthe and received confirmation fromof

testimony had in common use at the time of thethat the defendant
metal,type of meter box constructed of the installa-accident another

dangersthehave obviated all incident to the usetion of which would
Reynolds Company, 421,N. 423.question.the in v. 81 H.of box

argues plaintiff attemptingthat was not toThe defendant “as
upon by mistakingit it thecover, geton and did not forstand the

mightrights recovery, any,if been in thosefloor, what her of have
foreign immaterial.” The idea wasor other circumstances is same

requested and restatedexpressed in one of defendant’s instructions
argument legalin the that the cause of theat the oral contention

ofinjury unexplainedher loss balance which theplaintiff’s was
Olney Railroad, supra,In v.anticipate.no reason todefendant had

unsuccessfully urged, pointedthe thereclaim and courta similar was
may for the loss of balance whichthat “there have been a causeout

injury ...legally logically proximatethe cause of forand was the
legally responsible.” presentthe were The casewhich defendants

corollary proposition. have,this Here we not an ante-a ofinvolves
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subsequentbalance, abutloss ofplaintiff’sfor thecedent cause
respon-wasdefendantinjury for which theintervening cause of her

would, in allmomentary of balanceher losssible, whichand without
voluntarilyhadplaintifftheinnocuous. Ifprobability, have been
insecurelyit wasinjuredcover, had becausestepped on the and been

deny the accidentnot thatapparently wouldplaced, the defendant
rightfulnessalthough ofcover, theofdue to the condition thewas
seems to be nomight Therebe conceded.plaintiff’s conduct notthe

herinvoluntary actconcluding nature ofthat thelogical forreason
chargeablewasdestroyed Since the defendantcausal connection.this

likely toin cellar wereknowledge persons rightfully thethatwith
in-upon itsteppedcover, plaintifffact theupon the the thatstep

voluntarily immaterial.was
by thecalled as a witnessemployees,the2. One of defendant’s

which it usedcast iron boxesplaintiff, companythat the hadtestified
he furtherexception,to wasprotection meters, and, subjectfor the of

it hadtestify custompermitted it was the defendant’sto that when
boxes madeground in of these roundput“meter the to onea below

knowledge ofhissubsequentlyThe testified thatof metal.” witness
year” beforeonly of “a over aperiodcovered a littlethis custom

accident.trial, to the date of theand hence did not extend backthe
subject exception, thattestify,to topermittedThe was laterwitness

ques­in“you the meter”put one of those iron boxes aroundcould
argues an inadmissible sub­defendant that “This wastion. The

Thisadmission, prejudicialof character.”sequent conduct and
fact thatapparently it not for theargument would be valid were

the meter boxes wereanother witness afterward testified that round
testi­byin at of accident. Thisuse the defendant the time the

by pre­themony objectionthe as describedmet that their use
subsequentbymight regardedwitness be as an admissionvious

rulingsmay inchange, have been theand cured whatever error there
to, “upon general principle, that whereof the court above referred the

received, byif, thetestimony incompetentis or wheninadmissible
subsequent competent, the ob­testimony,introduction of it is made

jection 479, 481;is v. 41 Dow v. Mer­Tilton,removed.” Tilton N. H.
553, Eastmanrill, 107, 110; Lyman, 584;65 H. 49 H.N. Lisbon v. N.

399,Thurston,44 405.Company, 143,v. H. 16 N. H.145; Lyford v.N.
occasions,testimony previoushad, upon3. The the plaintiffthat

moneyget put gason the box to inpreservesstood meter and to the
meter, properly admitted, chargingwas not the of thepurposefor

knowledge conduct,with actual of her but in order to showdefendant
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apparent suitabilityconvenience and the box purpose,the of for this
resulting beprobabilitythe that it would so used.and

argumentexceptions during4. taken plaintiff’sThe the of the
Referring one Delaney,counsel are without merit. to Martin the

accident,last man who read the defendant’s meter before the counsel
remarked, get fellow,”we have a that whereupon“And didn’t chase to

exception. readingan A ofthe defendant claimed the record discloses
difficultyplaintiff’s greatfact that counsel had in findingthe out from

agents name man, foregoingdefendant’s the of this and the comment
improper. Nevertheless, suggestion court,not atwas the of the the

withdrawn, the jury,remark was and court said to the “It is all out
Clearly rightsthe wayof the case.” of the defendant were in no

byprejudiced this occurrence.
Continuing argument, plaintiff’s said, Delaneyhis counsel “Martin

finally here,summoned wasn’t he?” and to thiswas statement the
exception.defendant claimed an Counsel then “I willsaid. withdraw

He has inthe word ‘summoned.’ been court and testified, Your
right.”replied,To court “AllHonor.” this the The court’s remark

ruling any,error,tantamount to a that the if corrected,was had been
any event,in incident aand the was of such trivial nature that it

thebe absurd to disturb verdict on thiswould account.
unavailingEqually exception by5. is the taken the defendant to

following charge:of theportion youthe “If find that the defendant
adopted protectionthis and cover for thebox of its meter and failed

reasonable-degreeto exercise a of care to make it reasonably forsafe
rightful, which agents oughtsuch lawful uses the defendant’s reason-

. . .ably anticipated,to have was negligent.”defendant indi-As
in of opinion, foregoingcated the first section this the ofstatement

the law was correct.
request6. thatCounsel concede defendant’s No. 10 “amounted

plaintiff’spractical case,”ato denial of and for the reasons set forth
above, denied.properlyit was Defendant’s exceptionsother have

argued,not been and are understood to beenhave waived.

Judgment on the verdict.

All concurred.


