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Massachusetts) Thomas J. Leonard(of andM. GrahamJames
plaintiff.theorally),Graham for{Mr.

Wadleigh UptonandWinthrop Robert W.Doyle Doyle,& {Mr.
for defendants.Wadleigh orally), the

of conditionsrequires a determination thePeaslee, The caseC. J.
general employinga contract athe affixes toand terms which law

itBy authorities is stated that heproperty. someto sell realbroker
willingandready, performable to thea customerproducemust

in manyThis statement is to be foundby thecontract offered seller.
injurisdictions.of different But nonein than a scorecases, more

adjectivesof what the severalany considerationof them is there
any andtopic,reference to the theseIn is theresignify. but two

words,“Each the ‘ready,that ofmerely the assertioncontain
convey.”that others do notexpresses an idea thewilling able,’and

780, 784; Warner,Gaston v. 272 Fed.Phillips Rudy, Ky.v. 146
56, 63.Rep.

is and willingthat if the customer ableit is statedIn other cases
N.Jerolamon, 437;81 J. Law v.it Feist v.is sufficient. Crawford

the hasIn one matter beenCicotte, jurisdiction186 269.Mich.
Haddock,Miller v. 109“willing prepared.” Me. 98.phrased as and

ready, able,forequivalentas the andtreatedThis has there been
InMcGillicuddy, Me. 224.103 Connecticut thewilling. v.Hartford

anybeappearnot to considered additionready doesuse of the term
Lee, 392,v.willing. Compare Abbott 86 Conn.to and withable

is true89 134. The same of New York.Company, Conn.Bronk v.
Hurwitz, Y. 259.v. 216 N.Wittwer

that different statements aresuggested these de-It is nowhere
obligation. They allthevary the as to broker’s seeksigned to rule

found ahe “has customer for that forto wheredescribe a situation
tohim find aprincipal employed customer.” Fitz-which his has

patrick Gilson, Mass.v. 176 477.
stated, relyofrequirement readiness beinsist that theThose who

mightwith frozenpurchasera assets beupon argumentthe that
rekdybe presentand not with cash.willing pay, yettoboth abl'eand

reply that ispartysuch a notof the briefer statementAdvocates
although might produce moneyhe theagreement,theperformable to

readyof super-the use the word isat and that thereforedate;a later
to theappears uponbe based betterThe latter contentionfluous.

always stated in accordancebeen therewithreasons, and the rule has
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349;H.Estabrook,v. 68 N. Morrison v.Parkerjurisdiction.in this
undertaking aproduce“His was to customer ableHall, N. H. 48.78

61,Atwood,81 N. H.buy.” Wilson v. 65.willing toand
dutyof that the of theargued on behalf the defendantsIt is also

procure the execution of an enforceablethat he mustagent is such
anmayit be in case the maker of oralof Howevercontract sale.

memorandum,refuses to execute a writtenbuyto thereafterpromise
carryhold that if the failure to out oralgenerally thethe authorities

some cause other than default of theagreement buyer,arises from
mayfully performed contract and recover hisagent has histhe

dutydoctrine is that the assumed“The fundamentalcommission.
bring buyer agree-the minds of and seller to anby the broker is to the

itprice uponand the and terms which is to be made.”for a salement
Estabrook, supra,Parker v. 350.

properlya nonsuit denied.rules,these the motion for wasApplying
plaintiff, prospectiveBrown thenegotiations were between theThe

Slawsby, spokenB. herein of the defendant.purchaser, and A. who is as
pay fortyto thousand dollars in cashallegedThe contract was

by mortgages,thousand dollars in notes securedand two hundred
anegotiate mortgageundertake to firstand that the defendant would

take a second one himself. The contention that there was noand
by defendant,undertaking prevail.of the cannotevidence such an

enough inconflicting,the was there was it toevidence sustainWhile
the set forth.claim above

Inability procure proposed mortgagethe loan would notto be
claim, ifplaintiff’sa to the existence of the defendant’sdefence the

proved.procure makingto the loan was But the of suchagreement
by importantand ana contract was denied the defendant was issue

procuredthat loan couldknowledgein the case. Elis such a not be
question is aupon this issue. When the whether certainwas evidence

doing doingor itdone,act was evidence of a motive for not should be
received.

perhaps apt think of ‘motive’ as a matteris to involved“One
—only. processof thein criminal cases But a recollection involved

inferring emotion,of from inthat of the existence some which turn
—doing processof act is to be inferred that this maythe an shows
cases, thoughequally proof frequentlya feature of in civil not asbe

Ev.,1 s.Wig.,in criminal cases.” 389.as
(apparentlythat the defendant aplaintiff’s proposition wasThe

responsibility) undertook to secure a certainman of financial loan.
promise,denial of themakingTo substantiate his the defendant of-
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procured.that a loan not behe knew such couldthatfered to show
believed, strongexistence of aevidence, if show theThis would

making usuallythe Men dopromise.refrain from notmotive to
byto a failureopen damagesfor causedlaythus themselves suits

agreements. is received ittheir Such evidence becauseperformto
ordinarythat men ofconformity experience,to the commonis “in
inand use reasonable care secur-their own interestprudence consult

aproperty.”own It “was circumstancepreserving theiring and
conclusive, yet important bearinghad anthough by no meanswhich,

Marcy Barnes, Gray 161,16 162.at issue.” v.questiontheupon
motive,is that there is an interest which creates aprincipleThe

action. It has fre-probablyin turn inducesand the motivethat
dispute concerningthere is aapplied in cases wherequently been
plaintiff maygiven. In the showsuch instanceswhom credit wasto

party havingof the denies trusted.irresponsibility hethe known
Case, 350;Co. 144 Mass.Wheeler, Gray 236; Buswell &c. v.11Leev.

Company,v. Minn.Curtis, 154;Conn. Cochrane 64 369.66Plumb v.
recognized jurisdiction.in this When therehas beenprincipleThe

may shown, tendingasprice,an value be toagreedas todisputeais
Cheney,thepartycontention of one or other. Swain v.thesupport

H,Davis, 45.232; Moore v. 49 N.41 N. H.
did not call for the defendant's knowl-questionexcludedtheWhile

apparentisin itnegotiations progress,the werethe timeedge at
Itprove knowledge. was thein to suchobject wasthat the view

it have been admitted.direction, and as such shouldin thatstepfirst
circumstantial,merelyasurged that, the evidence wasmight beIt
does not stateas too remote. The recordexcludedmay have beenit

ruling sustained,bethe is toof In this situationexclusion.groundthe
116,H.any Company,v. 79 N.upon ground. Crossif sustainable

toquestion therefore beremoteness iscited. The of120, and cases
considered.

case) there afacts in the is(notof evidence“Upon the exclusion
deem thispersonreasonableof law: Could aquestionreviewable

304,Davis, 82 N. H.useful?” Bunten v.to betoo remoteevidence
in the presentdone instance.us that this could not beIt toseems310.

(3 Chamberlayne, Ev.,spaceof orto timeremotenessObjectiqns
tendencynohad towholly The evidence1746) are unavailable.s.
easilyfact havefalse, the couldand if it wasprejudice;unfaircreate

Under these circum-apparent.value ispersuasiveItsbeen shown.
toas not be useful.to be remotenot be found soit couldstances

N. H. 502.Co., 81Daley v. Insurance
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hasby whatdisposed oflargelyareexceptions chargeto theThe
took from theargument that the instructionsalready said. Thebeen

plaintiff’s faultthefind for the defendant if it wasrightthe tojury
to raise anconsummated, attemptsbargain notthat the oral was

positionthe trial. The defendant’spresentedwas not atissue which
less than twoto takeagreedthe trial was that he neverthroughout

anynever wasdollars, and that therefiftyhundred and thousand
by thetried. Defaultthe issueagreement parties.of the This was

suggested.notpurchaser was
thepresented tocharge was notMoreover, objectionthis to the

bargainan oralquestion raised whetherpresiding The wasjustice.
an enforceable contract.enough, or must bewas whether there

suggestion oftried, anyplain.The for this is As the case wasreason
of therepudiationa flatby purchaserdefault the have beenwould

upon.defence relied
loan,relating to the bankof the evidenceBecause of the exclusion

aside.the verdict must be set
New trial.

All concurred.

)Hillsborough,
)4,June 1929.
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