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orally),Thayer for theThayer (Mr.and IraJ. Coulombe W.Ovide
plaintiff.

orally), forHening (byand D. andRyanMatthew briefJ. Crawford
defendant.the

Branch, in in the removalquestion1. The consistedoperationJ.
plain-thequantity palma of scar tissue from the ofof considerable

plaintiff’sright graftinghand and the of taken from thetiff’s skin
burnplacein thereof. The scar tissue the result of a severechest was

by wire, plaintiffwith an electric which the receivedcaused contact
nine time of hereyearsabout before the the transactions involved.

operation per-to the effect the wasThere was evidence that before
andplaintiffformed the and his father to the defendant’s officewent
boylongthe in question,that defendant to the will theanswer “How

four;replied, days,in the “Three . . not overhospital?”,be or four .
boy go ithome, justafewdayswhenhethen the can and will be will be

go perfect Clearlyto thisable to back work with a hand.” and other
testimony findingthe a that the doctorjustifyto same effectwould not

complete dayshospitalcontracted to the in or fourtreatment three
that able fewplaintiff goor the would be back to within ato work

days asonlythereafter. The above could be construedstatements
opinion probableto duration ofexpressions predictionsof or as the

plaintiff’s thatresulting disability,the treatment and and the fact
liabilityimposethese estimates were exceeded would no contractual

plaintiff’supon onlythe defendant. The substantial for thebasis
testimony opera-theclaim is the that the defendant also said before

“upon, guaranteetion decided I to make hand a hundredwas will the
perfect hand” “a hand.” Theper per goodcent or hundred cent

to beenplaintiff present allegedwas when these words were have
theyspoken, value,and if are to be taken at their face it seems obvious
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proofthat of their utterance giving warrantywould establish athe of
in accordance with his contention.

argues,The defendant however, that even if these words were
by him,uttered no theyreasonable man would understand that were

used with entering anythe intention of into “contractual relation
whatever,” theyand that reasonably onlycould be understood “as

expressionhis strongin language that expectedhe believed and that
as a result operationof the give plaintiffhe would the very gooda

mayhand.” It conceded,be contends,as defendantthe that before
questionthe makingof the of a contract should be submitted to a

jury, preliminarythere is a question of law for the trial passcourt to
upon, i. e. “whether the words possibly meaningcould have the im-
puted byto them the party uponwho founds his case a certain inter-
pretation,” but it cannot be held that the trial court decided this
question erroneously presentin the unnecessarycase. It is to deter-
mine at this time argumentwhether the of the defendant uponbased

knowledge“common uncertaintyof the attends surgicalwhich all
operations” and the improbability that a surgeon everwould contract

“damagedto make a part of bodythe human perone hundred cent
perfect” would, in the absence countervailing considerations,of be
regarded as conclusive, for there were presentother factors in the
case which tended supportto the contention plaintiff.of the There
was evidence that the repeatedlydefendant plain-solicited from the
tiff’s father opportunitythe performto operation, theorythis and the

bywas advanced plaintiff’s counsel in cross-examination of defend-
ant, that soughthe an opportunity “experimentto on grafting”skin
in hewhich had had previouslittle experience. If the jury accepted

part plaintiff’sthis of contention, there awould be reasonable basis
for the further conclusionthat if spokedefendant the words attributed

him,to he did so with the theyintention that acceptedshould be at
their value,face anas grantinginducement for the of consent to the
operation by plaintiffthe father,and his ampleand there was evidence
that they accepted bywere so questionthem. The makingof the of
the alleged contract properlywas submitted to the jury.

2. The substance of chargethe to jury questionthe on the of
damages appears in following quotation:the you plaintiff“If find the
entitled to anything, he is entitled to painrecover for what and
suffering he has been made to endure and injurywhat he has sus-
tained over and above the injury that he had before.” thisTo instruc-
tion the seasonablydefendant excepted. By it, jury permittedthe was
to consider two damage, (1) painelements of sufferingand due to the
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operation upon plain-theill of the(2) positiveand effectsoperation,
thisdamages in cases ofAuthority any rule ofspecifictiff’s hand. for
andby generallacking, principletestedkind seems to be but when

foregoing instruction was erroneous.it that theby analogy, appears
of iscontracts,used in the law“By ‘damages’ as that term is

the of thebreach,a in termscompensation for measuredintended
purpose of theCompany, 403,H. 404. TheDavis 77 N.contract.” v.

good as haveplaintiff positionin as a he would“putis thelaw to
Williston, Cont.,kept his 3defendant contract.”in had thebeen

measure ofCompany,Co. 150 N. C. 150. The1338;s. &c. v.Hardie
givenshould therecovery upon the defendant have“is based what

plaintiff given the orthe has defendant otherwiseplaintiff, not what
Cont., only that can beWilliston, s. 1341. “The lossesexpended.” 3

the of contract such as thefairly to come within terms a aresaid
made, orhad in mind the contract was suchmust have whenparties

probablythey oughtor to have known would resulteither knewas
Company,its N. H.complyto with terms.” Davis v. 77from a failure

Dunsmore, H.63 N.403, 404; Hurd v. 171.
closely analogous to one in which a machine ispresent case isThe

topurpose and do certain work. Infor a certain warrantedbuilt
damages warrantyof inthe rule of for breach thecases, usualsuch
it damagesand is held that the measure ofappliedof chattels issale

ifvalue of the machine it hadbetween the corre­the differenceis
warranty value, togetherand its withthe actual suchsponded with

oughtorpartiesthe knew to havelosses as known wouldincidental
comply Hoopera failure to with its terms.result from v.probably

171, 175; Wimbish, 548;etc. v.Y. Adams Co. 201 Ala.Story, N.155
Company, 17; Proctor, Ky.Kan. Paducah etc. v.108 Co. 210v.Isaacs

McCurdy, 304;v. 151 Minn. Christian &c. Co.Pioneer etc. Co.806;
786; Company,Hardie &c. Co. v.Goodman, 132 Miss. 150 N. C.v.

351;Mfg. Company,v. Pa. St.Co. 278 General Motors &c.150; York
Cavanagh88; Company, 349;R. I. v. 24 D.Company, S.v. 47Co.

applied99 Va. The rule thus isCompany, W. 300. wellFoutty v.
general rule,a the measure of thethis state. “Asin vendee’ssettled

goods theythe value ofthe differencebetween the asdamages is would
true,towarranty qualitythe as had been and theif actualhave been

sale, including gains preventedtime of the andat the lossesvalue
damages as reasonablyother could besustained, anticipatedand such

bylikely to be caused the toparties keepas vendor’s failureby the
by partcould not reasonable care onagreement, and the of thehis

Blanchard, 21,been avoided.” Union Bank v. N. H.have 65vendee
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Dunsmore, Noyes23; supra; Blodgett, 502; L.,Hurd v. v. N. H. P.58
166, 69, We, therefore,s.c. vii. conclude that the true measure of

plaintiff’s damage presentthe in case isthe the difference between
perfect good hand,to him a hand a jurythe value of or such as the

him,promisedfound the defendant and the value of in itshis hand
present condition, including any consequences fairlyincidental within

contemplation parties theythe of the when made their contract.
Damages, (4th ed.),1 Sutherland, Damages limited,s. 92. not thus

although naturally resulting, given.are not to be
plaintiff’s sufferingThe ofextent the does not measure this differ-

necessarilypainence in value. The a surgicalincident to serious
aoperation part plaintiff willingwas of the contribution thewhich was

undertakinghis joint produceto make to with the defendant to a
good legal byhand. It was a suffered himdetriment which constituted

bypart given repre-a of the consideration him for the contract. It
pricepart willing pay good hand,sented a of the which he was to for a

goodof abut it furnished no test the value of hand or the difference
promisedthe value of the hand the defendantbetween which and the

operation.one which resulted from the
misleadingIt and to jurywas also erroneous submit to the as a

separate damage any changeelement of for the worse in the condition
plaintiff’s resulting operation, althoughof the hand from the this error

probably plaintiffwas more to the than toprejudicial the defendant.
Any operationsuch ill effect of the would be included under the true

damages above, damages might properlyrule of set forth but be
improveassessed for the defendant’s failure to the condition of the

hand even if there were no evidence that its condition was made
operation.a ofworse as result the

court, setting verdict,It must be assumed that the trial in aside the
apply damagesundertook to the same rule of which he had previously

given jury, erroneous, unnecessaryto the and since this rule was it is
any evidence to justifyfor us to consider whether there was his find-

by $500ing damages jurythat all awarded the above were excessive.
looselyrequests3. Defendant’s for instructions were anddrawn

A number ofproperlywere denied. considerable issues of fact were
by evidence, extremelyand it have been misleadingraised the would

requestthe in accordance defendant’sjury 2,to instruct with number
“ youonly passthat The issue on which have to is whether or not there

plaintiff andspecialwas a contract between the the defendant to
perfect Equallya hand.” inaccurateproduce requestwas defendant’s

5, find,reads as follows: “You would have innumber which to order
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case, and thein that Dr. McGeeliable thisthe defendantto hold
a perfectguaranteeingdoctorthat the wasboth understoodplaintiff

hesaid that wouldIf theoperation.”from this defendantresult
promise,upon thatplaintiff reliedperfecta result and theguarantee

immaterial. Themayhe have had areany whichmental reservations
is not internal butjudgedconduct is to beby hiswhichstandard
172;H. McConnell v.Woods,v. N.&c. Bank 77external. Woburn

Company, ante,v. 32.423, 425;Lamontagne, 82 N. H. Eleftherion
get“If you should soas follows:request number wasDefendant’s 7

aguaranteeing perfectspeciala contractfind that there wasfar as to
youdefendant unless furtherhave to find for theresult, you stillwould

disability claimednot correct theoperationfurther wouldthat afound
testimony that hadIn the defendantview of theby plaintiff.”the

clearly have beenoperation,a it wouldperform furtherrefused to
justifiedwould havegive this The evidenceto instruction.erroneous

opera­anthe cost of suchaLf sufficient to coverfor amounta verdict
requestthis were correct.theory underlyingthetion, even if

presented regardin toquestionsthat nowunlikely the4. It is
trial, and,at anotherplaintiff’s counsel will ariseargument ofthe

theytherefore, have not been considered.
New trial.

J., sit: the concurred.Marble, did not others

)Rockingham,
1929.)27,June

Trombly Sons,&J. v. H. P. Hood Inc.Thomas


