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case, and thein that Dr. McGeeliable thisthe defendantto hold
a perfectguaranteeingdoctorthat the wasboth understoodplaintiff

hesaid that wouldIf theoperation.”from this defendantresult
promise,upon thatplaintiff reliedperfecta result and theguarantee

immaterial. Themayhe have had areany whichmental reservations
is not internal butjudgedconduct is to beby hiswhichstandard
172;H. McConnell v.Woods,v. N.&c. Bank 77external. Woburn

Company, ante,v. 32.423, 425;Lamontagne, 82 N. H. Eleftherion
get“If you should soas follows:request number wasDefendant’s 7

aguaranteeing perfectspeciala contractfind that there wasfar as to
youdefendant unless furtherhave to find for theresult, you stillwould

disability claimednot correct theoperationfurther wouldthat afound
testimony that hadIn the defendantview of theby plaintiff.”the

clearly have beenoperation,a it wouldperform furtherrefused to
justifiedwould havegive this The evidenceto instruction.erroneous

opera­anthe cost of suchaLf sufficient to coverfor amounta verdict
requestthis were correct.theory underlyingthetion, even if

presented regardin toquestionsthat nowunlikely the4. It is
trial, and,at anotherplaintiff’s counsel will ariseargument ofthe

theytherefore, have not been considered.
New trial.

J., sit: the concurred.Marble, did not others

)Rockingham,
1929.)27,June

Trombly Sons,&J. v. H. P. Hood Inc.Thomas
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for theGrady, plaintiff.Frederic J.

Waldron,& for the defendant.Sewall

Peaslee, At of the plaintiffC. J. the time accident the was
twenty-five years eightold and had forworked seasons at loading
ice, taken from Derrywas the defendant's inwhich storehouse and
packed freight principalinto cars. His inwork was the dragginghouse

ice, had at done packing cars,out the but he times the in the and
moving empty upin to loading.had assisted cars the brow for Some-

times, set,a car left with brakes necessitatingwould be the climbing
havingHeit to release them. denied ever this daydone thebefore of

morningUponthe accident. that there was occasion to release the
car, brake,thebrake. He climbed released the and fell as he was

descending.
goodinThe car was of make and equippedstandard condition. It is

rungs ofwith two ladders with three-fourths-inch round iron. One
Theyis on and the onladder the side other the end. are enoughnear

safelycar swingto of the for a man tothe corner himself from one to
fortyof the carthe other. The sill is inches rail,above the and the

steps that,hasside ladder two below while the end one has none.
sill, endAttached to the between the ladder and the ofcorner the

car, piece pusha iron ais of cast known as bolt. It is shovingused in
along by engine track,an on designedcars another and is not for use

climbingin the cars.
plaintiff that uptestified he went the ladder,The end and came

andway,the same that hedown when reached the bottom of that
swing ladder,he theladder started to over to side stepped pushon the

fell,bolt, slipped receiving complainedand the injuries of.
wearing spiked shoes,At the time he as requiredwas the defendant

workingof all on the ice. Theremen was evidence that these would
ironslip slanting push bolt,off the surface of the but that a leather-

He anysoled shoe would not. had not been of dangerwarned of his
iron,slipping anduponshoes testified that he knew of none.

of complaintother aregrounds alleged,While failure giveto such
warning only anyis one plausibility.the which has ofsemblance The

then is it couldissue whether be found that the master toought have
ignorancesuch and haveanticipated mightforeseen that the servant



121

in consequence pushtheattempt step,to use bolt for a and so receive
It to that it cannotinjury. open,seems us be so found. There were

manifest for and provided,means ascent descent and there was
nothing appearance pushabout the of the bolt to indicate that it

designed plaintiff testify thoughtwas for such use. did not thatThe he
it was.

placed upon plaintiffReliance is evidence that the awas “slow
thinker,” upon Company, 516, authority.and Dziedziev. 81 H.N. as

distinguished byThe cases are the fact that earlierthe one thein
danger being time, mightwas encountered for the first andconcealed

thoughtbe such thatto be the master have known that theshould
unintelligent appreciateservant In present instance,would not it. the

plaintiff wearingthe had this ofbeen shoe about hiskind work
eight seasons, duringfor associates,and that time had similarlyfive

statement,shod. If duringhis incredible that all that time he had
spiked iron,not learned that slip believed,shoes will on is to be it

is enough. charge negligencenot To warn,the master with in failure to
it must also be found that the master should have known of some
probability ignorance.of such knowledge mayWhile lack of have
existed, improbableit is so that a duty predicatedbreach of cannot be
upon anticipatea to “Precautionaryfailure it. dutyinstruction is a
only so far as is to apprehend dangerthere reason to those not

Company, 360,instructed.” Dobekv. N. H. 361,79 and cases cited.

Judgment thefor defendant.
All concurred.


