
144

him onlyfurnished 1921,under the contract of the reasonable infer-
ence beto drawn from the is that contract inrecord this remained
force. Since at made,the time the contract the defendantwas
ordered the promisedinstallation of service himself,the for and
payment therefor, allegation electricity “suppliedthe that the was
to him” does anynot constitute ina variance sensible view of the
case.

Exceptions overruled.
All concurred.

)Rockingham,
)1,Oct. 1929.

Dudley F. v. Deerfield.Munroe

(Mr.H. SleeperWilliam and John W. Perkins orally),Perkins for
plaintiff.the

(Mr.&Thorp orally),Branch Branch for the defendant.

Marble, MayJ. The accident 21,occurred on 1927, while the
plaintiff was driving a loaded truck from Deerfield to East North-

questionThe in ordinarywood. culvert was an box culvert con-
structed of stone. The rear of thewheel intruck struck a hole this

displacementcaused byculvert the of coveringone the stones,of
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dropped off side wall ofapparently thehadstoneso-called. This
in the bed of the stream.restedand one endthe culvert

for the travelis sufficientwhether a culvert“The test to determine
inquires. to whetherL., 89, 1],c. is59, 1thereon, 1893, c. s. [P.Laws

in that situ-ordinary man would maintaintheis a asit such culvert
does notH. 401. The defendantConcord,79 N.Goodwinv.ation.”

thethat the culvert after accidentlaw, denyof norquestion this rule
however,suggested,It isin a defective condition.had occurred was

priorexisted to thethat this conditionnothat there is evidence
notthe itself did dis-weight jarand of truckor that theaccident

lodge the stone.
by reasoninjuriesnot for sustainedIt a town is liableis true that

by actionbeen caused thethe defect hasa culvert whereof defective
has existedperson unless the defectbyor thirdof the elements some

toof due care have dis-in the exerciselong enough for the town
hand,H. On the other whereHickey Berlin, 78 N. 69.it. v.covered
a particularso thatalthough built,when is constructedculvert,a safe

dutyexpected develop later,to the usualmay reasonably bedefect
N.Plainfield, 41 H.town. Howe v.anticipation upon theof devolves

Pembroke, Nor is it a defenceN. H. 280.135, 138; Lambert v. 66
adequate the kind of travel onmay forthat culvert have beenthe

construction, publicfor thehighway the time of itsparticular atthat
(State Scott,transportation v. 82modes ofeasement embraces new

obligationand to maintain a278, 279, cited),and cases theN. H.
continuingacustomary is one.for the travelculvert suitable

large enoughthe was notSeveral witnesses testified that culvert
testimonyargues thiscarry off the The defendant thatto water.

any con-to causalimmaterial, plaintiffsince the has failed showis
displacement ofinadequacy and theallegedthisnection between

coveringthe stone.
“Itby the as follows:engineer, plaintiff,A called testifiedcivil

.any mortar . andculvert without .was ... a stone box laid
ofnortherly. the sidedraining a . . came down onbrook which

I amunder the at the culvert. ...the road and then crossed road
itself, size offairly my of the thecertain from observation culvert

drainage . . . thatrunning throughthe and the areait,brook
roadway couldcertainly every andspring water would flow over the

new.”by culvert,taken care the when the culvert wasnot be of even
to the insuf-backingthat the the water dueupHe further testified of

thetendency saturatesize of the culvert would have a toficient
therebyentire and or loosen the culvert cover.displaceroadbed
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The use of motor trucks in this state is not restricted specialto
highways, plaintiffand the was accustomed to drive over this iden-

highwaytical jurythree times each week. The had a ofview the
locality, theyon the mightand evidence well have found that the

ought reasonably anticipateddefendant have weakeningto the of
consequentthe culvert and the likelihood mightthat it properlynot

support a loaded truck. See Railroad,Burke v. 82 N. H. 350. As
suggested plaintiff’sthe brief,in common reasoning would inform

jurythe if thethat surface of the road over the ofroof the culvert
soft with water,was and saturated the strikingoccasional theof

of againstwheels vehicles the ends of the unfastened covering stones
would, probability,in all beyondcause them to drivenbe the inner
edge supportingof the wall easilyand become unseated.

it not necessaryBut was it appearthat should probablemore
than that collapse.otherwise the culvert would If the danger was
such ordinary recognizethat men would precautionaryit and take
measures, then the culvert was meaninginsufficient within the of
the statute. Tullgren v. Company, 268, 276;82 N. H. v.Webster
Seavey, 60,83 N. H. 63. The questiondetermination of this was
obviously the jury.for

In agreementaccordance with the of the parties, the order is

$200Judgment the plaintiff and costs.for for

Branch, J., did not sit: the others concurred.


