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Hillsborough, )
4, )Feb. 1930.

KathrynJoseph Haskell,Ex’r, Ex’x.McDonough, P.v.

plaintiff.orally), for the(byJames A. Broderick brief and

(Mr. orally),Robert P. Booth Booth forWyman & Starr andTuttle,
the defendant.

decedent, of the de-Peaslee, plaintiff’sThe the widowC. J.
rights of anddecedent, her dower homestead inreleasedfendant’s

takingpurpose of the distributive sharehis for the declaredestate
11.306, s.in P. c.L.,the statute.described

followingin therewill,left a which was the clause:The husband
part mydevise, myunto wife such of estatebequeath“I andgive,

the and dis-legally entitled to under laws of descentmayas she be
is claimed that thisHampshire.”of New Itof the Statetribution

s,(P. L,, 306, 11),in favor” c. which“of his will herprovisionwas a
take under the statute.by her before she couldwaivedmust be

Thatby is no occasion to file a waiver.gift will,no thereIf isthere
Hayes Seavey, 69 N.not be waived. v. H.not exist needwhich does
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A provision quotedlike the one above is any308. not in fair sense
in favor of tbe purposeone widow. It evidences a givenot to her

anything; merely recognizes givesand that rightsthe law her certain
over which the testator has no control.

The designed requirestatute was not to the offiling a waiver in
object provisiona The of forsuch case. a a waiver is to evidence an

rights.election between two Penhallow Kimball,v. 61 N. H. 596.
provisionsThe of a of theabsence waiver of the inwill this instance

widow, estate,not leave the or her anything beyonddid with her
rights.statutory In no view of the case anythingdoes the will add
There inthereto. was fact no occasion for a waiver, and it was not

legislative requireintent tothe one under such circumstances.
objection foregoingIn to the urgedconclusion it is that the authori-

in takinghold that this theties situation is under the will and not
statute,the that bequest.under there is a real This seems to tous

for likelyshadow It is not that,mistake substance. when the legis-
important rightsmade of surviving spouses depend upon posi-lature

promptly by them,tive action to be taken any trapit would set such
unsophisticated. Finely legalfor the drawn distinctions, however

scientifically sound, placehave no in the interpretation of a statute
designed byto be administered the rank file people.and of the

ingenuity displayed byMuch has been bycourts and counsel in
discussing testamentarythe nature provisionof a this,like and as to
whether, circumstances,under such the widow takes under the will

under the statute of mayor distribution. There be instances where
questiona decision of this would of consequence.be It is not so here.

one ofquestion legislative intent,The is ifand even there is a tech-
will,title under the it does not provisionnical constitute a for her

meaningthe that termwithin of as used in the statute.
But if it were conceded that the foregoing conclusion as to the

meaning erroneous,the statute isof the prevail.defendant would not
provisionThe utmost that can be claimed for the the testator made

righthergaveit the to take underis that the will rather than under
statute, that he theused statute as athe measure of the estate he

property rightThe to substantiallybe taken isgave. the insame
theyfar differ,instance. So as thateither under the will is the less.
superiorareand homestead to the creditors,Dower claims of while

by are not. Horner v.gifts Reynolds,will 76 H.N. 259.
the testator intended that hisIf widow should take under the

intendedhe could not have that shewill, provisionsshould waive the
in order receive the provisionwill to benefits of theof the which she



231

gavenothing. he hersomething or Ifgave her eitherwaived. He
it asomething, wasgaveIf he herrequired.no wasnothing, waiver

That wouldright in the terms of the statute.a share measuredto
hestatute,the as far as couldtake underenvisage all that she could

rights. could take dowerhad Shegive Outside the will she twoit.
byin anor an interest fee elec-any election,and homestead without

Ifit covered both alternatives.gave anything,tion. If the will her
could waivewill, had a of election. Sherightshe took under the she

intake fee.life estates and
rights,that dower and homesteadThe claim therather technical

same as anrelease,in the are not the estategiven by law and named
If,here.will, not thegiven by does affect resultequalof duration

necessary towill, it was describeto election under theconstitute an
in to underorder take thein the estates to be releasedtechnical terms

designated If,in the release. onproperlystatute, those areestates
electionto indicate her be-hand,the it was for herother essential

(neither of couldby the will which begivenalternativestween two
amply expressed byelection washomestead),and suchcalled dower

in fee.to take one thirdher that she chosedeclaration
provisionbeing if there is noadmittedly sufficientThe waiver filed

being sufficiently expressedthere awill,for in the andthe widow
it followswill, necessarilyin the thatbequestif achoice there is

theas to the law widow tookupon any theorythe facts orview of
in fee.one of the real estatethird

passedthe real estatethat as widow’sThe claim has been advanced
party inis not a interestedto her devisees her executordirectly

toobjectionNo thecharges against property. suchpossible such
presented inApparently, it was notappeal in the record.is stated

byit could theIt that besuperiorthe court. is conceded obviated
objectionThe comes tooany of several late.proof of one situations.

543, 545, and cited.Company,Duval 82 N. H. casesv.

Exception sustained.

All concurred.


