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their primary societyduties to the support.has no for its Nobasis
the by-laws societyarticle of constitution or purposeand no of the
pointedhas been any pro-out which totends show inconsistent or

hibited incharacter the action taken.
The to the plaintiffs withholdinganswer bill sets forth that the are

corporationfrom the property societycertain of the anand seeks
delivery.order for allegationits The being proved, appearit would

that the order should be made.

Case discharged.

All concurred.

Grafton, )
4, 1930. )March

Roberts,Bessie E. Adm’x, v. Lisbon.
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(Messrs.B. FrostMurchie, Murchie & Blandin and Clark Alex-
orally), plaintiff.forander and Robert C. Murchie the

andGeorge Pike, Wright,Fred S. Jewett & Jewett Robert W.W.
(Mr.Upton for the defendant.Upton orally),

of motions for nonsuit di-Branch, supportJ. I. In its a and a
verdict, contentions, (1)the defendant makes two that therected

accident,have the cause of the andwas not shown to beenculvert
wayin no defective.that it was(2)

arguesregard proposition, althoughIn the first defendant thatto
steeringthat the wheel was twisted from his handDesrocher testified

capstone, nothingthe automobile struck the he saw and couldwhen
struck;what it that the also apossiblynot know automobile struck

probable thestump just steering“it is as that wheel was twistedand
by stump by the stone.” Itfrom his hands the as cannot be said as

argumentlaw that this is conclusive. Desrocher’s testi-a matter of
clearly steeringeffect that the wheelmony was to the was twisted

the car climbed the bank. He testified defin-from his hands before
capstonehe the and that this was what took theitely that struck

inmay makinghands. It well be that this statementwheel out of his
to the causegavethe his conclusion as of the accident ratherwitness

at occurred,of his actual the time itthan the results observation
subsequentfoundation in in-appeared to have a reasonableitbut

Uponof the pointfurnished some evidence fact. thisspection and
“ Q. you rock, youUntil struck this didas follows: knowhe testified

Q.A. I didn’t it when I did. After theit was? know accidentwhat
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Yes, I around there and sawyoudid look A. lookedaround there?
Q. you A. Because that was theit was the How did know?rock.

only mythe out of hands.”thing there that have turned wheelcould
tendingcapstoneThere on the to cor-was also evidence of marks

evidence,and, uponthe occurrence all theroborate this version of
for thequestion plainly jury.the of wasof the cause accident

In was not shown tosupport of its that the culvertcontention
onlyargues that,have “The defectdefective,been the defendant

topin that the of the culvert wasclaimed this culvert seems to be
higher not avoided.” This does notthan the ditch. This could be
fairly plaintiff. obviouslywaspositionstate the of the While it
necessary highersomewhattopthat the of the culvert should be

ditch, necessarythan the there no that it wasthe bottom of is evidence
capstoneto use a rock 12 thick or that it should have beenas a inches

placed customarythe line of travel. the town saw fitwithin Since
passing,inhighway travelers,to a so narrow that weremaintain

might well due careditch,to make use of the it be found thatforced
required free from of this kind.keptthat the ditch be obstructions

way, mayin it said that the was too shortStated another be culvert
in the that the ditch as a wheel-rut. Since theview of fact served

part way, per-a of the it wouldditch was maintained as traveled be
to that the culvert should have been extendedmissible conclude

Inadequate lengthto fit with reference to the widththis situation.
in amayroad constitute as serious a defect culvert asof a traveled
Lee,v. 80 N. H.height Chapmanabove the surface. Seeexcessive

484, positionIf not in a to undertake the task491. the town was
danger havewidening road, particular mightof the been obviatedthis

by setting capstonethe further outexcavating into the bank and
problemThe an en-beyond providingthe line of travel. ofinvited

verypresentfrom not to serioustrance for water the ditch would seem
capstoneof the un-engineering difficulties. If the size and location

mightnecessarily danger injurythe of to travelers whoincreased be
justified.ditch, finding negligencein the a of would beforced to drive

65; Company, 532,v. 75 N. H. 533.Duteny Company, ante,v. Caldon
byThe the topositionII. first taken defendant with reference its

withdrawing questionin of thethat erred thecontention the court
juryfrom is as follows: “It could be founddecedent’s due care the

incompetent, andoperatoran was and thatthat Desrocher as careless
passagein him” investi-Bailey negligent taking with withoutwas

contributorythe statutegation qualifications.as to his Since makes
placesin this thenegligence a matter of defence such a case as and
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burden of proving it on the defendant, (P. L., 328, 13)c. s. it is ob-
tangiblevious that some contributoryevidence of fault must in-be

troduced questionbefore the can be submitted jury.to the The
burden of proof bycannot be sustained silence. In view of this re-
quirement, argumentdefendant’s fails for reasons, first,two there is
no evidence Bailey investigatethat did not qualifica-Desrocher’s
tions as an operator, second, there is no evidence ifinquiries,that
made, would anyhave prudentdisclosed fact which would have led a
person to inpassagerefuse his car.

followingThe appearsassertion in defendant’s brief: “Desrocher
‘testified: He (Bailey) asked me to take him to Lisbon. He was going

to work in the onmorning appearsthe dam.’ ... It thu's that
Bailey made inquiry regardno in qualificationsto Desrocher’s or
experience as a driver he left withbefore Desrocher.” is a nonThis
sequitur. There nothing testimonyis in the to indicate that Des-
rocher reportundertook to Bailey,the whole of his withconversation

ifbut it be assumed that it in foregoingwas all included the testi-
mony, onlythe Baileyinference to drawn from itbe would be that
made ho inquiry from as to his, Desrocher’s, qualifications.Desrocher
Non inquiriesconstat that he did people.not make from other

There was was,that Desrocherevidence at the time of the acci-
dent, a years. onlylicensed driver and had been for six The testi-
mony upon byrelied in supportthe defendant of its assertion “that

operatorDesrocher as incompetent,”an was careless and is the evi-
dence of his Obviouslyconduct at the time of the accident. no

postex qualifications uponconclusion as to his based this testi-facto
mony could be charge negligenceused to the deceased with in ac-
cepting him as a driver. The case is bare of evidence as to Des-

previousrocher’s reputationconduct or his for care and skill as a
driver.

The further thecontention of defendant that “the evidence would
Baileyalso findingwarrant a that did not exercise reasonable care

safety way hill,”for own onhis the down the fails for similar reasons.
Bailey immediatelyThe evidence is silent whatas to did before the

occupiedHeaccident. one of the rear seats in the automobile and
anyif he had inobserved carelessness Desrocher’s of driving,method

hardlycould done thanhe have more remonstrate. So far as the
concerned, mayevidence is he have done Thethat. fact of the matter

the seriouslyis that issue of the decedent’s care was not contested
trial,the and the of the pointat silence evidence on this would not

finding negligent.a that hejustify was Herein lies the distinction
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between the case at jurisdictions bybar and those from citedother
defendant,the Rose,i.e. v. 594; WapplerMaidman 253 Mass. v.

Schenck, 632; Sharp Sproat,178 Wis. v. 111 735;Kan. Chiswell v.
Nichols, 291; everyMd. v. Barrett,137 Hardie Pa. St. In257 42. one
of these there testimonycases was direct to the of the in-as conduct
jured party immediately accident,toprior the and the issue of con-
tributory actuallynegligence was thecontested at trial.

Since the supportedevidence would not have a theverdict for de-
fendant on the contributory properissue of negligence, it was to
withdraw that issue from consideration of the jury.the Boston &
Maine v. Sargent, 455, 466;Railroad 72 N. H. Harrington,State v.

496,69 N. H. 497.
DuringIII. the argument plaintiff’scourse of the of counsel to

the jury, exceptionthe defendant appearswas allowed an as in the
excerptfollowing from Murchie,the record. Mr. arguing: “Mr.

Jewett argumentsaid in his that he nocould see reason for the town
maintaining spotthe inroad that narrower than it was above and

theybelow. ordered,But were so Mr. said, toJesseman widen the
big byroad and take out that engineer danger-rock the state was—it

ous. Mr. except.Pike: We The Court: To youwhat statement do
except? Mr. Pike: That the town was ordered to take thatout rock
and widen the road it dangerous.because was Mr. Murchie: What
he said was that he bywas ordered to widen the engineer,road the

sayand dangerouswe that it there,was a situation appearsas from
the evidence.”

followingThe giveninstruction was jury:to the will“You not
consider fact changesthe that have inbeen made the highway and

placeculvert anyat the of the accident evidence of admission on
partthe priorof the town thethat condition neg-was due to their

ligence.”
theSubject exceptionto defendant’s the trial findingcourt made a

that in“the statement argument was harmless.”
The of argumentsubstance the defendant’s with toreference this

exception inappears following quotationthe from its brief. “To
prove dangerousthat the culvert was and unsafe at the time of the

plaintiff’s usingaccident counsel was subsequentthe evidence of
repairs. incompetentThis evidence purpose.was for that Aldrich
v. 67 N.Railroad, groundH. 250.” This exceptionis not the of
which atwas stated the inquiredtrial. When the court “To what

you except?”statement do for replied,counsel the defendant “That
the town was ordered to take out that rock and widen the road be-
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by plaintiff’s counseldangerous.” languageIf the useditcause was
onlyreference toconstruction, it still hadsusceptible of thiswas

and did not assertgivingthe of the orderthe which led toreason
by makingthe thesenegligence partof on the of townan admission

theby counsel at the trialrepairs. as defendant’sEven construed
engineer ordered the townthatonlycould the stateargument mean

itheroad rock because consideredthe and remove theto widen
in thegivingengineerThe thedangerous. reasons which actuated

with those whichhowever, may entirely at varianceorder, have been
giving of the ordercarryto it out. If theprompted the town officials

it stilldangerous, wouldin road wasjudgmentindicated that his the
compliance of the withtownconjecturea matter of whether thebe

superiortothan submissionanythingthe indicated moreorder
judgment.of thiscorrectnessauthority without concurrence in the

the order wasgivingan to reason forConsequently assertion as the
priorits faultan the town admittedequivalentnot to assertion that
argumentof anby order, onlythe kindcomplying with the which is

Railroad, supra.in v.that offend rule laid Aldrichwould the down
and, in accord­question argued at the trialThe here was not raised

304,N. H. willDodge,rule v.ance with the enunciated in Tuttle 80
not now be considered.

on the verdict.Judgment

All concurred.


