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Instead, itit not do so.law,a didture could have enacted such
finding thatahearing, requiredandprovided in for notice andterms

making aforprerequisitesasjustice,the doproposed action would
statutory one, thebeingproceedingThe aconsolidating order.

Thompson v.compliedmust be with.requirements of the statute
cited.Carroll, 21,36 N. H. and cases

oferrorrelief correct theto as willplaintiffsThe are entitled such
Mayorv.Dinsmoreupon the facts found.apparentislaw which

restraining orderprayer for aN. There is aAldermen,and H. 187.76
byattempted to conferredpowersof the beprohibitto the exercise

relief will belikely that thisIt is notthe order of the state board.
the ordersetting asidejudgmentis to that aneeded. It be assumed

Hunt, 77 N. H. 139.Broderick v.made will be sufficient.

board set aside.the stateOrder of

All concurred.

)Grafton,
1930.)1,April

Harry Heald, Ex’r,L.
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KilgoreCharles S. & a.
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Harry Heald, petitioner.L. for the

Edgar Bowker,M. Kilgore.for S.Charles

Snow, “EveryJ. bequest bydevise or the husband or wife to the
other be holden to in rights byshall be lieu of the eitherwhich has

inlaw the estate of the other, appear byunless it shall the will that
thesuch was not intention.” L., 306,P. c. s. 17.

Prior bequest byto this statute a devise or a ahusband or wife to
presumedthe other was in rightsto be addition to such other’s at

bylaw unless an intention that it in lieube thereof was shown the
Brown,will. Brown v. 106, 107, 108. Hovey55 N. H. v. Hovey,See 61

N. 599, 601,H. statute,decided after the enactment of the under the
will of precededa testator presump­whose death the statute. This

bytion foregoing legislativewas reversed the everydeclaration that
bequestsuch devise or spouse’s rightsshall held to be in lieu of thebe

by in contrarylaw the a testamentarytestator’s estate unless in­
appears. Report,tention p.Commr’s 196,Statute Laws 1878 v. and c.

18; Aldrich, 221;s. Ellis v. N. H. 219, Dickerman,70 Reed v. 12 Pick.
145, 149;148, Hastings v. Clifford, 133; Corry Lamb,32 Me. v. 45

203, 207;Ohio St. Lillis, 1, 10;Bowers v. 187 Ind. Hardy Scales,v.
452, 455; Woerner,54 (3d ed.)Wis. Am. Law Adm’n s. 119. See 22
note, 437, 501,A. L. R. seq.et The statute is to readbe into the will.

Ellis Aldrich, supra. bequestv. The wife,to the husband or the silence
operationotherwise of the testator and the of the statute establish

bequestintention to beneficiary’s rightshis substitute such for the at
asserting bequestOne that in rightslaw. the is addition to such has

showingthe of an intention fromburden such the will. It is not
necessary, however, express.that intention maysuch be It be shown
by language in the statutorywill inconsistent with the presumption.
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the will affordsis whetherquestion presented, then,The here
andto,in additionproof bebequestof an intention that the should

suggestionrightsin at law. The advancedof,not lieu the husband's
bequestto theanythat annexedexpressthe of conditionabsence

adop-heeded. Itssupplies of an cannot beevidence such intention
expressthe of annullifytion would the statute. At most absence

inten-merely proofthe of suchcondition makes affirmativeeasier
argumentit. Thesupportif tocompetenttion there were evidence

evidence of the testa-dispose of residue isthat mere failure to the
take his distributive sharethat thetrix’s intention husband should

in there-finding bequest was additionthat thetherein, and warrants a
language of the isThe statuteignores terms of the statute.to, the

legatee’s rightsin lieu of theto bebequestthat the be holdenshall
Construing the accord-spouse.“in the wordsby law the estate of”

2, 2)usage” (P. L., c. s.approveding to their “common and
both intestate and testateof the testatrix includes“the estate”

property.
upon property be-the of the statute whichquestion of effectThe

therefore,legacies and, whichof the failure ofcomes intestate because
contemplation of the testator whennot thepresumably, was within

Wills, v.(Schouler, 3210;s. Grantbequest spouseto thelimiting the
Estate, 10 Pa. D C622; &617, Forrestal’sStimpson, 621,79 Conn.

Jarman,428, Wills,431. See82 Pa. St.Rep. 153; Estate,152, Reed’s
not considered.(6th presentedis not and has beenseq.)550 eted.),

only pointedthediscussed are onesThe of the will abovefeatures
nothingclaim. finda for the husband’s Weargumentin as basisout

to inconsistent with thewill, appearsin the which benortherein,
lightin the of thebequestthe readimplied fromintention to be

theacceptedbe instead ofnamely, bequest was tothat thestatute;
contraryOnin estate. therights law the deceased’sathusband’s

supportto intention.thatthe evidence tends
by law” in his wife’shere “has“rights” the husbandThe which

statute, right,include a homesteadmeaningestate, the of thiswithin
remaining after thepersonalof the estateright to have one-thirda

administration, rightexpenses and a toand ofof debtspayment
thereof oftake instead one-thirdright andthe homesteadrelease

ofgives privilegehim thehis life. The law alsoestate forthe real
havingin favor and the fore­the will hisprovisionsthe ofwaiving

214, 1, 2; Ib.,c. ss. c. ss.L., 306,thereof. P.placein thegoing rights
occupied by the de­supra. home-placeTheAldrich,v.13; Ellis12,

right presumablyhomesteadthe husband’sin aloneceased, which
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(Austin 52;N.Stanley,exists v. 46 H. 51, Bank, 53,Cole v. 59 N. H.
54; Barney321; v. 51Leeds, 253) givenId. N. H. is to the and isson,
to forremain intact him. To bequest clearlythis extent the is in

of rightslieu one of the husband’s at law.
dispositionThe of isscheme otherwise inconsistent with the claim

bequestthethat was to inintended be addition to the husband’s
rights at law.

bequestThe made him would have been the exact measure of the
of atrightsvalue his law in the entire estate of the iftestatrix her

property only. Allowinghad consisted of personalty for whatever
maytheredifference be between the ofvalue one-third of the home-

inplace hand,fee the oneon and valuethe on the other ofhand
righteither his or anhomestead life in third,elected interest such

bequest equivalentthe practicallywas to the sum of the husband’s
rightsmaximum at in thelaw estate,testatrix’s entire thewith

advantage, any,if in his To bequestfavor. be thesure amount of the
ordinarily of controling importanceis not (see Piper Piper,v. 34

563, but566), byN. H. the method adopted limitingthe testatrix in
gifther to her inhusband terms of a partfractional of entireher

significant, onlyestate is not adoptedbecause the fraction was thus
substantially rightsthe the value of his law, also,measure of at but

particularly,more she applyingand because was that tomeasure the
property,whole of her undivided disposedthat which ofwas—both

that not. partand which It has been held that propertywas no of the
spousein a is fractionally bywhich thus invested will con-can be

propertysidered intestate as to thathim, but in such a he iscase
put to his to the whole estate,election as as well that passedwhich
by the will that which not. App., 105;as did Jackson’s 126 Pa. St.
Thompson’s Estate, 542, 550,229 Pa. 551. significance,St. The how-

adoptedof the ofever, that,method division here sup-is instead of
of an toplying uponevidence intention bestow the an ad-husband

gift, purposeditional it tends to a todisclose secure to thethe son
family andhomestead contents and at the same providetime so to

as notfor the husband to interfere with the relative values of their
inrights her had she whollyentire estate died intestate. This the
unwaived,ifwill, operationand the of the accomplish.statute To

adopt the husband’s contention would be withinconsistent the test-
disposition.ofevident schemeatrix’s

thereason of force and of theBy unnecessaryeffect statute it is
say partialto or not intestacy,whether there was because if the will

dispose (Clydewere all theconstrued to of estate H.Lake,v. 78 N.
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onlyreceive whatthe husband under such construction would322),
givenexpressly him.is

thethat the will affords no evidence that be-It is our conclusion
rights byquest not intended to be in lieu of histo the husband was

thepresumption applies,that, statutorytherefore the andlaw;
provision in the andput election the willhusband is to his between

accordinglypetitionerin estate. The isrights by law her entirehis
byin a the of thethat, the absence of waiver husbandinstructed

testamentary inprovision favor,his the whole of the distributable
paid to the son.residue should be

discharged.Case

All concurred.

Coös, )
1, 1930.)April

Railway.v. Berlin StreetState

Ralph Davis, attorney-general, Newhall,and Jennie BlancheW.
state.for the

Harry Noyes, for theLibby and G. defendant.Jesse F.

question sufficiencydoes not theMarble, J. The state of the
findings publicthe of the commission,to sustain serviceevidence


