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anybility depositions anyof issue which the ofwill be use and service
in determining.

If the motion to set aside the en-judgmentverdict is denied and
verdict, judgmenttered on the the towill be assumed be final. Shee-

Connor,han 529,v. 82 N. H. and Thereafter thecases cited. cause
pending. petitionis not brought L.,If a for a trial P.new is under

342, depositions mayc. anybe taken as in cause. v.Watkins Rail-
road, 102,80 N. H. 104. petition brought,But until the is there is

pending,no legal duringcause and the thesituation interval between
judgmentthe and the petitioninstitution of is the as thatthe same

between the brought uponaccrual of a cause of action and action it.
applies depositions before,The rule that may after, notbe taken but

suit is commenced.

discharged.Case

All concurred.

)Merrimack,
6,May 1930.

Betty EnglandChiuchiolo v. New Wholesale Tailors.

Antonio Chiuchiolo v. Same.
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forUpton Joseph Upton orally),DonovanRobert W. and C. {Mr.
plaintiffs.the

PiperDemond, Woodworth, Sulloway Rogers Jonathan& {Mr.
orally), for the defendant.

Allen, respect negligence,to one claimJ. I. In the defendant’s
duty explosion gaugeof theanticipateis it had no to anit makes that
person health. It relies on theinjuryof to a of normalas a cause

previous explosions and that due careof assertsharmless outcome
any danger toinquiry nor have disclosedneither demanded would

inquiry made. It that it isagainst if had been admitsguardedbe
thatmay startle one deniescommonly known that sudden noise but

likely frighten seriousthe noise to one withforesight will tell that is
dangerif hadquestionedit not that the beenAnd isconsequences.

ways The removalpractical to obviate it.anticipated, there were
by maypartitionroom or a beanother its enclosurethe boiler toof

anremedy have been feasible andone which wouldasmentioned
danger.ofremoval theeffective

sufficiency of the evidenceinquiry therefore limited to theThe is
anticipate found. defendant’sduty might be Thetowhich thefrom

littleandgeneralizes persons and situations makes butargument
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degree dependsfor differences of and mental state.allowance Much
person.of injuredenvironment and state mind of the Theupon the

merely thingsrange things tendingcalculated to startle to tofrom
wide, knowledge,is andinspire warning,terror differences in and

of response things amongdifferences tomental balance mean such
Toencountering suggestedthem. consider thethose illustrations

if noise fromby defendant,the the the backfire of an automobile
not anticipated likelyof a tire is toor from the blowout be as to cause

disturbance, isit because it is such a common and wellsubstantial
undulyas to have tendencyoccurrence no tounderstood sufficient

one, thoughtnot furnish for Ifand it does occasion it.alarm about
an play keepingfired theatre as of thea revolver in a incident inis

performance order,of the as not to bewith the dramatics so out of
exciting generally goesoneof entertainment whichit is an event

wholly guard likely appre-hearer is not off orprepared for. The to
of afrom The noise of a fuse oninjuryhend it. blowout an electric

regarded likelyby may frighteningif it itself not be as to becar, a
bydisturbance, yet accompanied smoke,if ofa cloud seemwould

doubtfully to guarded against.a matter not bemore In Lord v.
Railway, 295, accompanied by74 N. H. the blowout a sheet ofwas

duty againstof a toflame, finding anticipateand the on aits effect
passenger’sthepassenger upheld.was While action was not so much

fright escapefrom to injury, inspired byas the same conducttaken
might probablefound a to havefright thinghave foreseen.been

sudden, loud, warning,The noise here was without and accom-
by apanied escaping plain-steam from in the room whereboiler the

ten feet fairly inquirytiff and not over from her. It is anworked
law,ofand not a matter whether the exercise of wouldfact,of care

tendency explosionof an of the gauge inspiresomehave disclosed to
plaintifffright her,in the with serious to even if aresults she was

goodwoman in health.
the plaintiff frightened only byto claimed thatIt seems be was

breaking glassof the gauge, mayof the of the but itthe noise well be
ofsight escapingthefound that noise and the steam withcombined

thebreaking glass produce fright. plaintiff’sThethe to daze would
clearly fullypermit the that she did not and theinference recall all

is itaffair,of the and it natural to conclude that notdetails was the
glass gave her herbreaking fright. escapingalone that The steam

factor infindably causing fright.as a hercontributed
fright concerned, may uponis it notedSo far as alone be that the

and the managerother women who were in roomexplosion the the
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fright,ofconsequencesAnd as to thein alarm.from it theirall ran
byvaryingly affectedgoodin health arewomenknown thatit is well

tempera-Ordinarily, susceptibility ofoccurrences.fright-producing
ratherpersonalnature are characteristicsemotionalment and an
on onemay negligiblehave effecthealth, and whattests ofthan

high degree.ininjuriouslymay affect another
thehave come to con-thought wouldon carefulIf the defendant

more who weremight be one orhelpthe thereamongthatclusion
explosion,anthrough fright from suchseriously affectedlikely to be

duty an-failure of tothought was a itsto use suchthen failureits
or twelveexplodedhad tengaugethat theticipate. The evidence

in questionyears preceding the occasionperiod of fourduring atimes
had noticethe defendantthe inference thatto warrantwas sufficient

givetoconsequent requirementexplode and thetendency toof its
noexplosion. Thatprobable results of anconsidering theincare

not con-explosions doespreviousfromhad followedsuch trouble
to futurepay no attentioncare toclusively that it was dueshow

theofanticipation and considerationuponAnd ifprobabilities.
takenhaveemployera wouldconsequences carefulof suchlikelihood

negligencethen theoccurrence,the defendant’sto avoidprecaution
established.would be

whenduty to take careapplication of the test ofonly anThis is
ordinaryenough to lead theinjury greatof arechancesprobablethe

theman or avoidtake measures to lessenplace toin defendant’sthe
suffering is not“Physicalis made thatdeclarationchances. When

personof afright,of in the caseconsequencesor naturalprobablethe
L.N. J.(Ward Railroad, 65vigor”mental v.ordinary andphysicalof

duty asprecautionaryofnot meet the standardit does383, 385),
proba-nothere isIf means thatthe statementin this court.defined

a matter ofit assumesfright,fromconsequencesbility injuriousof
it means thatmay accepted. Ifnot beknowledge whichcommon

that thereare less than thoseconsequencesof suchprobabilitiesthe
of re-enough probabilityyet if there isresulting injury,nobewill

danger, theto theordinary care will seek avoidsulting harm that
isprobabilitiesofbalancerequired although theisof careuse such

268,N. H.Company, 82Tullgren v.consequences.against such
N. H.Railroad, 8360; Osgood v.Seavey, N. H.v. 83276; Webster

262, 265.
theinvokesliability theagainst defendantclaimIn furtherII.
byfrightof causedconsequencesrecovery for thedisallowingrule

standing of theThephysical impact.nothere iswhennegligence
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directly here for the time. In Lordappears presentedto be firstrule
of a fuse on an electric car wasRailway, 295,v. 74 N. H. a blowout

and toby frightened passengera sheet of afollowed flame which
escape beingdangerthe ofjumped.she Her effort toavoid which

isseemingly fright,of her and the caseregardlessburned was made
Ineffect.point, althoughin cited to suchproperlynot sometimes

opinion immedi-Len, H. in the that ifKenney 427,81 N. it is saidv.
injuries negligence byate induced somephysical resulting from and

subsequent in-fright shown, may recoveryis forform of there be
unnecessary in thejurious consequences. wasBut this statement

of withphysicalof the case were contactdetermination as the facts
suffering througha the mediumobject causing immediaterevolting

regardedof author-produced,the and the cannot be asfright it case
ity consequences frightof whenrecoveryfor of thethe allowance for

agency ofimpactthere is no external force of or external contact.
disparagingIn discussionthis latter case there was a somewhat

of theagainst further consideration leads torecovery,the rule and
prevail a allow-that it has merit to over ruleconclusion insufficient

ing to of recov-recovery. making exception principlesAs an usual
againstery, against recovery proofthe burden of asthe rule must bear

validity.meritthe of to its and Whilerecovery,allowance sustain
theauthority, weightthere in ofpossibly it,is much and a of favor

rule, many support grounds.cases it on untenable
liabilityearly isagainstIn some of the in which the rulecases

ofadopted precedentsno for a rulesuggestedit is that there were
casesliability. simplefrom that at time theseAside the answer the
argu-againstwere theprecedents liability,decided there were no

appearment of the normalupon misconceptionwould to be abased
in-principles damages personalfor in forthe allowance of actions

juries damage forby negligence. Among the ofcaused elements
proximatewhich to to health if it is agiven injuryallowance is be is

proximatelynegligence. injuryresult of the if such resultsAnd
thatalthough of it followsthrough agency fright,the intermediate

liabilityreportedthe noabsence of does not show that there iscases
legal impose liability,If such the denialgeneral principlestherefor.

of liability application principles.an the of theexceptionmust be to
exceptionala ofreallyWhat these cases did to establish new rulewas

alreadythancharacter rather enforce a rule established.
fright are tooconsequencesSome take the the ofcases view that

theby adoptnegligentremote from the caused it. Othersact to be
canrecovery fright, therereasoning that since there no forcan be



334

consequences. questionThe in allbe none for its of remoteness
usuallymay be, is, fact,such and one of if a linkfrightcases and is
non-liabilitycausation, fright clearlyin the chain of for not showdoes

liability consequences.from equallyfreedom for its It would be
say liabilityto that there is no areasonable because for scratch

itself,harmless of there none if it infected and thus leadsis becomes
consequences.to serious

argued guaran-physical impactIt is that there should be some to
reality injuriestee the of the the under-cause of suffered. This is

only expressive way sayingstood to be an of that there should be
proof negligenceof causal relation the thereasonable between and

injuries, physical impact proof.and that is an essential of Butsuch
impactif without the the causal relation is toshown one’s reasonable
making inferences, impactinsatisfaction deductions and then is not

such an essential.
supporting against liability groundsCases the rule on arethese

fairly regarded authoritytherefore not to be as to follow. The reasons
failing, the rule fails.

only possibly adequateThe suggested exceptionreason for the to
liability expediency,the of that of argumentrule is and the is made
long justice promotedthat in the run will be better with rather than

exception, openwithout the otherwise a widebecause “this would
unjust claims, successfully Spadedoor for which could not be met.”

Railroad, 285,v. 168 Mass. 290.
viewpoint analogy, pain,From the of allowance for andmental

ofinjury givenfor to mind and nerve as well as as itemsbody, is
damage liability personalin im-injuryall cases of for where there is
pact. practically easy pretendIt would them asseem as to and

disprovedifficult to inthem such cases as in where is nocases there
impact fright interveningand the agencyis of transmittal. When

bodilyneurasthenia is claimed a of a the connectioninjury,as result
severitythe injurybetween and the disease and the extent and of

the subject objectivedisease are no uncertain and thanless to tests
fright bodilywhen place impact.takes the of It true that theis

fright may met,itself an not easily challengedbe issue to be and
importancebut this does not seem to of furnishbe sufficient and to

lay recoveryshuttingsufficient reason to down a rule out its con-for
sequences in all cases.

passing difficulty may arguedIn on the disproofevidence the of be
as impairing destroying proof. principle testimonyor In moreis
cautiously accepted way checkingif there is no of But if thisit.
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proceduralourslight and it to thatseems of avail is be conceded
to fraudu-inadequateof truth defeatsystem for the ascertainment is
acknowledgmentcases,in the a virtualclaims these result islent

respect them. Jus-justicethe in tothat courts are unable to render
it with reasonable cer-tice fails because cannot be administered

only ifAcceptance premise givenof a to it seemstainty. such is be
granted.and free from doubt. It is not to be taken forclear

recog-for false isThe institution and maintenance of suits claims
nized, comparisonextent in ones is not abut to what with honest

nor of in whatjudicial notice;matter of is it a matter such notice
claims are To hold that all honest claimsmeasure false successful.

merely onesbe because some dishonest willshould barred otherwise
prevail, enough public policy.not make a ofto out caseis

largelysubjectIt is doubtless true that the be treated andshould
broadly standpoint practicalfrom the Injudgment.of the nature

impossibleof it Thethings any veryis to reach conclusions.certain
gives appearancesuccessful assertion of a claim the and stand-false it

ing one, may anyof an and ithonest not be said with reasonable
measure of reliance andattemptedhow far fraud will be accom-
plished. uncertainty givesBut the goodabout it reason not to as-

prevalencesume its to the extent itthat to overcome honest claims
should also be defeated.

position today carelesslyIt fair to take the oneis that should not
frighten fright likely does,another if the into,is and result harm

body frightto or health. Medical that fear andscience informs us
manyare at the of A itbottom ailments and distresses. rule that

carelessly frighten regardless consequencesis lawful to another of the
provided impact avoided, responsiveand to a fairis does not seem

justice. explosion bysense of If a one deafsudden its noise makes
by light blind, recovery.or one mayits makes there be If instead

impairmentthe frightening produceshock is so as to of health in
liability supportedother theways, bydenial of therefor must be

stronger thanrequirement expediencyevidence of the of therefor
presented.has been

subject judicial prospectIf the not alarm over thehas caused undue
pretendedof of pretended injuriesa multitude actions for or causes

readilyin objectively,of trouble obscure their nature and not tested
showing goodit is at a doubtful issue in the ofleast which burden

liability mayfor thereason denial of is not sustained. That it be
wise and to have such a rule is the that Thisbetter most is shown.

of makingfalls short out a case for it.
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mightIII. Exception jurywas taken to an instruction that the
type gaugefind that defendant should have installed another ofthe

ingaugeon the boiler. There evidence that an automatic waswas
escapecommon ofbreaking glassuse which on a of the shut off the
of an ex-explosionsteam. The noise of the would be as loud as

plosion gauge used, sight escap-of ofensuingthe but the noise and
ing prevented. already appearedsteam It that thiswould be has
ensuing sight escaped mightnoise and the of the of steam bevolume

breaking glassof the tofound to have united with the noise of the
plaintiff’s fright, properthe and it was to submit the use of ancause

in in avoidance ofgaugeautomatic as a measure the exercise of care
fright. explosion breaking glassthe in the of thethe That mere

sight escaping giventhe noise and of the steam would havewithout
plaintiff great frightthe the same and as with the and as serioussame

findingconsequences necessaryis not awas not demonstrated. It
any injury if thethat there would have the defendant had usedbeen

gauge.typeautomatic of
givetaken the refusal to anExceptionIV. was also to instruction

anyoneanticipatedthat “if men would not have thatreasonable
nofrightened injury,”would have so as to suffer there wasbeen

liability. requested given.chargeIn the main this instruction was
Subsequently exceptedafter the defendant to the denial of suchand

ifrequests granted, givenas were not the instruction was that reason-
passwere onanticipated, juryable men would not have thus the to

“undernegligencethe defendant’s such circumstances.”
say except toplaintiffs properlyThe that the defendant did not

finally given, specific objectionthe because to it wasinstruction as
not the to variance from thetaken so as to call court’s attention its

pointrequested instruction. This needs but little notice. The court
deliberately prior instruction, closelymodified its own which so

wording requestedfollowed the of the instruction as to show a defi-
granttopurposenite in the first instance it. Under the circum-

clearly the court had it in mindstances the modification shows that
given,final that it in conflict with thewhen the instruction was was

requested instruction.
say giventheplaintiffsThe further that instruction was not

erroneous, theory may duty anticipatethat there be a toupon the
mayfright regardless consequences, althoughof its there be no

liability consequences. argumentTheunless there are such defies
imposeslogic. legal dutyIt the breach of which noassumes a lia-

liabilitybility. fright, wrongthere no for there can be no inIf is
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causing it, duty anticipateand there be no to and avoidcan it. It
may it,be ordinaryan exercise of but thecare to avoid exercise of

always duty.care is not legal required anticipatea toOne notis
against dangers is dutywhich it not his to avoid.

One right byhas no absolute not to another. Itfrightenedbe
onlyis exists,under rightcertain conditions that the and careless-

ness as the cause of therightis not a violation the in of otherabsence
damage and physical impact. dutyofThere no unless ais breach
corresponding right is violated. The thereforedefendant had no
duty to frighteningavoid plaintiff anticipa-the unless reasonable
tion likelywould have frightshown that the to have suchwas con-
sequences as to call for its avoidance.

mayThere be ofanticipation fright when results of theserious
fright are probable enoughnot giveto them foreseeable attention.
The probability frightof probabilityand the of harm from it are not
the same. Objectively the subjectivelycircumstances and the

of person frightened varytendencies the greatlyso that it would be
arbitraryan contraryrule to that if onefact and reason to hold should

anticipate fright, anticipate happenhe should also whatever results
to flow from it. theJust as call for care is more insistent when the
prospects of mayserious are clear, prospectsresults so the be so
slight as to call for no measures of The of theavoidance. conduct
ordinary man accordingvaries presented, gen-to the and thefactors

principleeral that is ansuch conduct as a issue of factstandard
rather than of applicable. Uponlaw is it forhere the facts was not
the saycourt to anticipation injuriousthat without fromof results

frightthe might liabilitythere be for them.
Considered from standpoints negligence damages,the andboth of

anticipation of adverse results from does notcarelessness establish
dutya to be careful unless the results to foreseen include harmbe
body or particularto health. mayThe of harm notform such be

foreseen but harm of a imposesuch character to needis essential the
of precautionary attention and action.

Authority is believed to be uniform to effect that there is nothe
liability for carelessly causing sufferingpainmental and without
other injury, at if bodily impact. R.,least there is no In 23 A. L.
n., 365-372, largea of extent,number cases are togoingcited this
if not farther. by appearThe cited plaintiffscases the to be either

injuries injuriesof wilful or painof of sufferingwhich mental and
onlywere not the elements.

If the rule on policy, argumentis founded for expediency,the re-
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fright resulting inof serious conse-garded in casesas unsustained
Aconsequences.are no suchmaintained when therequences, is

go beyondand theliability impose undue burdensrule of would
negligence. thererecoveryof for another’s Whenpractical needs

regarded only afright be asconsequences fright,no of the canare
indisturbance, lackingeither tooand asmomentary and transient

wrongfullegallyofgiving great an extensionor as tooseriousness
ofliability. In the contactsimpositionthe ofwarrantconduct to

conduct, andnoise, light,inof actionexperiencelife and suddenness
to eachfrequency, subjectandincident of numberlessotherwise is an

carryfright alone is shown wouldthe test of care wheninstance to
range. orderliability unjustand Socialimpractical,an unwiseto

expectsnor it.requiresneither
correctly finalthe law and itsThe statedrequested instruction

error.denial was
requireto attention.remaining appeardo notexceptionsV. The

mayevidence which bethey depend upon a state ofwaived,If not
upon another trial.different

trial.New

All concurred.


