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Tuttle, Wyman Starr, Jones,& Charles M. Dale and John C. Jr.
(of Massachusetts) Wyman orally), plaintiffs.for the{Mr.

Hughes orally),Burns for the defendant.Hughes & {Mr.

chargeThe correctness of the must be determined onSnow, J.
given,presented by the record at the time it was or atthe situation

of neither todischarge jury.the the Facts then knownmost before
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is,Thereimmaterial on thatjurythe court nor to the are issue.
of theexceptionin to the refusaltherefore, plaintiffs’no merit the

trial.appearednot at thepermit proofto of facts which hadcourt
claimed, how-charge general. It is nowexceptionThe to the was

any argu-toever, jury disregardthe in directed thethat court effect
tofailuremight uponment which made the defendant’shave been

in itstime, or mentionedpersonsas the noted at thecall witnesses
makeaccident, them toopening, present at the and thus forbadeas

spe-Morerightfullywere inferable therefrom.deductions which
theyin that werecifically, plaintiffs’ (1)the contentions are substance
testimonyinfer from failure that thejuryentitled to have the such

proofwitnesses, called,of the if have afforded substantivewould
considerfavor; they right juryin their had the to have the(2) that

plain-“that there other material and favorable to thewas evidence
(3)actually it;” andthough producedtiff even her counsel had not

only argumentthecharge negativedthat the not such inferences but
made. These contentions cannot be sustained.

an witnessparty failing produce1. The conduct of a in to absent
themay circumstances, an inference thatgiveunder some rise to

party. Butif called would have to suchwitness not been favorable
pro-in thanpersuasivethat evidence of conduct is rathercase such

any factsproof ofbative, and cannot be invoked as substantive
N.Waisman, 82 H.opponent. Loginessential to the case of his v.

500, Ducy,83502; 543, 545-6;Duval v. 82 N. H. Doe v.Insurance Co.
10160, 205, 212;N. H. Templeton,162. See Arbuckle v. 65 Vt.

ed.) s. 97.L., 32; 975; Jones, (2d.R. C. 1 Ev.Ev. s. 9 Ene. Ev. Comm.
andimpeaching respects proofIt is of an as the former’scharacter

Bell,usually wholly negative respects the latter’s. Cross v.is as
op-82, right34 N. H. The of a to invoke hisparty’s88. extent

right exists,ponent’s witness,failure to ancall available when such
impair giveto cre-proofs, greateris to the value of the latter’s and

any uponpositive former, upondence to the of the issueevidence
knowledge.mightwhich it is shown that such witness have

byupon the102,Lane v. Manchester N. H. is reliedMills, 75 106
inplaintiffs. supportofassumptionThere the defence was the risk

dangerous work­plaintiff provingof the had the of awhich burden
former,place to of the butand failure warn. There was evidence

thatproof theoryno direct of the It of the defencelatter. was the
bywork-place dangerous, fullythe was not the understoodsituation

no that the factplaintiff warning necessary.the and It was held
illogicalgiven plaintiffthat no instructions were the was not “an
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necessary.from the none wereor violent” inference claimed fact that
testimonyThe there “The silence of the defendant’scourt said:

upon subject, upon,this in of the insisted was an evi-view defence
defect,dentiary plaintiff, suppliedfact in favor of the which the

perhapsif un-any, plaintiff’s languagein the evidence.” The was
conveyedto wouldthought apparentlyfortunate. The intended be

of theexpressedhave been better had it been said that the silence
thedefendant, probative, persuasivewhile not was of the truth of

theoryfrom the of the defence thatlogicallyinference to be drawn
necessary.warningno It was not the silence of the defendant’swas

danger in of whichevidence, but the defence of no view such silence
warning.nogave rise to a reasonable inference that there was

juryNor the to infer from the defendant’s2. could counsel ask
that, therefore, plaintiffs hadproducefailure to the witnesses the

producednot all the evidence to their claim. He couldfavorable
thanargue an,no more such inference from the defendant’s conduct

by Had theprovenhe could have the same fact direct evidence.
inthere evidenceplaintiffs offered to show that was unsubmitted

beenstrengthen their it would havetheir favor which would case
incompetent. Chapman Lee, 484,excluded as v. 80 N. H. 485. This

and notsaying proof uponis no more than that must rest evidence
upon its absence.

language objected to, context, was,—of the in3. The court its
byably presented arguedwell tried and and“The cases have been

uponlong experience preparationof in the and trial of causescounsel
you granted that all the availablesides, mayand take itboth for of

youplacedmaterial and to either side has beenevidence favorable before
other, you, gentlemen,or are informedby one side the so that as well

any jurygood position correctlyand in a to decide the cases asas
Obviously one are conclud-could be. trials like the which we now

county.ing expensive, only partiesnot for the also for theare but
why you every effort toThese are reasons should make reasonable

but, course, important thingof the decideagree upon verdicts, is to
correctly, all-controlling purposethe to reachthe cases and should be

satisfy youyoura in the end as will conscience thatsuch conclusion
your duty favor, byfear ordone full without uninfluencedhave

strictlyand render which are inprejudice sympathy,or verdicts
you.”probabilities bythe as shown the evidenceaccord with before

upon plaintiffs particularlyhave italicized the words which theWe
inrely. language, when read in context and construed theThis its

charge, plain simplethe constitutes a statement oflight of whole
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every whenexists in case the evidencepresumption whichthe usual
hadnamely, the counsel for each side then submittedclosed, thatis

party.his Mitchellmaterial evidence favorable toall the available
96, Railway, 295,Lord 74 N. H. 297.Railroad, 117;68 N. H. v.v.

thatimplication jury grantedthe take it forno that couldIt carried
favor-produced all the material evidenceparty had availableeither

opponent. Such an instruction would not have beento hisable
inanyto the case.pertinent issue

followingthe the thesuggested charge,It been that words ofhas
particularly upon, namely, you, gentlemen,thatlanguage relied “so

asgood positionin as to the casesare as well informed and decide
” theyof alljurythe that a matter hadany jury could be told as law

in effect theany them, negativedof account before andthe evidence
plaintiff’s that inference to theargument of counsel an unfavorable

produceits evi-drawn from failure to availabledefendant could be
suggestion are evident when the wordsdence. The demerits of this
languagethe in the same in theprecedingare read with sentence

meaning ofpurpose paragraph.of the the whole The clearlight of
charge jurythe that the assumethe italicized words of was could

that, except by proof opponent,as of on eachaided the his counsel
had all the material available evidence tosubmitted favorableside

theylanguageThe that” that theparty.his words “so demonstrate
merely gave expression precedingto an inference from theintroduced

implication Inand carried no not contained therein.statement
by thatwords, language, jurythe court the combined told theother

presumed producedeach ma-partyinasmuch as was to have all the
jury presum-no otherterial available evidence favorable to it would

ably informed, positionor in a to the issuesbe better better decide
anyIf setparties. this,the there could doubt about it isbetween be

by portionthe of in asubject subsequentat rest restatement the whole
charge, must, think, justifiedwhere the court Iof the said “We be

is,taking granted submitted;in for that the cases have well thatbeen
you you, anygentlemen assume, everythingbefore as I whichhave

any day, hasjury anyfurther or other could have at later there—that
exist,parties theyto the facts in soyoubeen submitted as the believe

and of tothey importancefelt that those facts were materialfar as
you, time,at arecase, positionside of the so that in this thistheir

ma-just and and havequalified, just able,as well as well the same
may dispose ofterial, term,if I use that with which to these actions

any anyhave atjury portionscould future time.” The twothat
single everycharge purpose urging juryhad the to useof the the of
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rightful solution,to a and each recognizedeffort find invoked the
legal presumption partythat the close of the hadat evidence each
produced all the available material evidence favorable to it itwhich

together, light expressedto Read in the of pur-desired submit. the
pose use,of their no fair intendment is to foundbe from the -words

charge negative plaintiff’s argument.of the to the effect of the
anyWhether material inference could be from the de-drawn

producefailure the question,fendant’s to witnesses in under the
presented, onlyhere has not beencircumstances considered. The

ifinference, any, that could have been drawn was that the testi-
mony of the ifwitnesses called would not have been to thefavorable

purport argumentdefendant. This was the of the andas made
charge inlanguage questionallowed. The of the notwas addressed

subjectto the of the of mightdelimitation the evidence which be
considered, or of the inferences which could be drawn. It was not

topics, general merelycalculated to deal with these but was and
incidental of subject. Fogg,to the treatment a disassociated v.State

533, spoken solely80 N. H. plenary536. It was with reference to the
proofscharacter of the was onewhich advanced as of the “reasons”

why jury everythe agree upon“should make reasonable effort to
ordinarilyverdicts.” In the context in itwhich was used it would not

negative argumentbe construed to the which had been allowed with-
objection. highly improbableout It is that jurythe could have so

understood, by Railroad,or could have misledbeen it. v. 81West
522,N. H. 531; Railroad, 59,Charrier v. 75 N. H. v.64; Saucier

Spinning Mills, 292,72 N. H. 297.
presented byMoreover the now advanced are not the ex­claims

ception exceptsThe of plaintifftaken. words counsel were: “The
part charge jury they mayto that of the the is toldwhere that assume

all partythat the evidence material and to either has beenfavorable
presented.” language Parsons, Merriman,The of C. J. in Pitman v.

295, 298, applicable80 N. H. equally here, namely, exceptionis “This
definitely chargeinformed court that he hadthe been understood to

injury questioned only legalthe accordance with its terms and the
proposition excepted propositionsoundness of the to. As this cor­

rectly law, exception If thestated the the must be overruled.
language charge appears susceptibleof the now of con­a different

.struction . . the matter not called to the attention of thewas
objection seasonably presented court,court. As the was not to the

plaintiff question generalthe could not now raise the under a ex­
ception.” Company, 452, 457;Gardner v. 79 N. H. Mason v. Rail­
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way, 305;79 N. H. 300, Company,Monteith v. 82 175, 176;N. H.
Railroad, supra,West v. 531, 532.

plaintiffs’ positionThere is no merit to the the chargethat evi-
a prejudicial partdenced attitude on the of the justicetrial toward

their cause.

Judgments on the verdicts.

All concurred.

Strafford, )
26, 1930.)June

John E. v.Freeman Pacific Mills.


