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394



395

Cherny plaintiff.Owen,Thomas P. and theStanton for

(byUpton orally),Robert W. brief and for the defendant.

Snow, justiceJ. trialThe closes his recital of the facts found
general finding “Uponwith the and conclusion: all the evidence

hearings that,at the Court finds anboth while entrance near the
proposed bycorner of School and Main Streets as the defendant

necessaryand an exit on Main Street are in order to enable the de-
to the proposesfendant transact business which tohe transact

profitably, propertyuse of accompanied bysuch the would be un-
dangerhazard or of pedestrians operatorsusual accidents to and

of vehicles; that,motor in view of the dangerall circumstances the
of greatwould be so that the proposed propertyuse of theaccident
would be unreasonable and would publicaconstitute nuisance.”

specially exceptsTo this the defendant because both the conclusion
general finding purportand such uponto be based inmatters evidence

reportednot found and facts,as and are impropertherefore un-and
warranted. The seasonably requesteddefendant the givecourt to

in writing,his stating rulingsdecision the found and law,facts his of
required L.,as under P. 316, exceptionc. s. 12. pre-This therefore

preliminary questionssents as to the ofmeasure the defendant’s
rights under the statute and theywhether have been denied.

It was a function specialnot common-law of the court to make
findings of The questionesfact. was “Ad respondentrule nonfacti
judices.” Broom, Leg. Max. (9th p. 70; First National Banked.fi

Bank,v. 152 296, statutoryIl. 301. The requirement appearedfirst
in remodelingan act judiciary. 1855,the Laws c. 1659. After
authorizing the trial of in by court,civil actions some cases the s. 27

providesof the act that “The of the givendecision court shall be in
ifwriting, partieseither of the it, stating found,desire factsfirst the

and then the uponconclusion of law them, which shall be filed and
recorded” and that party may except“either the uponto decision

decision,any matter of .law . . involved in in manner,such the same
and the effects, upon bywith same as jury.”a trial The statute was

applymade to equity byto the trial of in L., 208,issues G. c. s. 5
(1878). theWhile of the haslanguage undergone changesstatute
in phraseology subsequentin S., 189,reenactments c. s.(G. 5; Laws
1870, 2, 3; 208,c. s. G. s.L., 5; S., 204, L., 316,c. P. c. s. 10 and P. c.

changes. no in12) meaning appearsthe to been Thehave intended.
finding discretionarythe facts which formerlyof was thewith court
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seasonably requested.mandatory bymade whenwas the statute
simple andprovide astatutory procedureThe of the todesign was

ofquestionslaw theexpeditious presentingmethod of to the court
distinguished from the evidence.arising proven,law on the asfacts

Moynihan Brennan,McQuesten, 446, 451;H. v.Burnham v. 48 N.
Under the statuteRand, 337,N. H. 342.273;77 N. H. Peebles v. 43

findingsspeciallikefindings preciselyof court as wouldthe the stand
(Willard Weare,v.271, 276;N. Richardsonby jury Stevens,a v. 24 H.

Atwood, 81findingsthe a referee. v.80),62 N. H. or of Wilson
In theEkdahl, ante, 339. either case61, 63;N. H. Eastern Elec. Co. v.

becomesproven placethe of the evidence whichfacts and found take
theinvoking the is entitled to havepartyimmaterial. The statute

to enableseparately and detail asfacts found and with such fulness
legal L.,26 R. C.fairlyhim to test of the conclusions.the correctness

statutory request pre­98, uponss. A the isTrial, 99. record made
the deemed ma­provedto contain all the facts which courtsumed

questionthepresentas toterial and essential to his decision so
necessaryis a conclusion therefrom.judgmentwhether the

fact, but, the whenquestionThe of one of factreasonable use is
parties. Truegenerally rightsof the of thefound, is determinative

accordinglegal illegalA or as itMcAlpine, 81 N. H. use isv. 314.
finding un-The here that the use isis reasonable or unreasonable.

to atantamounttherefore, practical purposes,is for allreasonable
findingEkdahl, In some asupra.Elec. Co. v. casesruling. Eastern

descriptiona mereaccompanied byas to the reasonableness of a use
thecompliance withphysicalof would be a sufficientthe situation

limited rec-in other cases such a.statute,of the whilerequirements
party’s rightsof thereunder.practicala theord would be denial

by here, respectsthe record aspresentedtheUnder circumstances
ofpoint (seeB the mere recitalproposed plan),the entrance at the

proposed unreasonable followedfinding that the use would bethe
rightsby decree, manifestly not the defendant thea would accord

speciallycontemplates. While the statementwhich the statute
capable interpretationof an consistentexcepted enigmatical,to is isit

statutory duty. Theperformancethe of court’s schemewith the
statutoryreport, requirement,of in view of theand thecontext

proposedinterpretationthe that the assertion “that thejustifywould
isand would constitute a . . . nuisance”use would be unreasonable .

reported,the other facts and that the rec-as a deduction fromstated
present questionthe of law whether suchord is intended to con-

by specialthe found. On view thesupportedis facts thisclusion
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exceptions would be­question byprocedural raised the defendant’s
on the andwould then be here factscome immaterial and the case

Ordinarily of awhen the record transferrednot on the evidence.
procedure it foris to refer backambiguous, appropriatecase is the

cited.Gerry Neugebauer, 23,83 H. and casesv. N.amendment.
theurgency prompt decision,here a case willBut in view of the for

leaving to therecord,of the itinterpretationon thisbe considered
amendment,them, showinganapplyor of to for suchparties, either

the trial intendedinterpretation to be inconsistent with court’sthis
obtainingof an amendment the addi­meaning. In the event such

by entering into thesubsidiary found the andtional facts court
by him will the amendment.result reached constitute

gasolineaheland, on which has constructedThe defendant’s
forty-sixofsoutherly frontageafilling station, havingis a corner lot

ninety feet onfrontagean of Schooleasterlyfeet on Main andstreet
transfer,presentas on theproposal,street. The defendant’s stated
entrancebyon School an(1) goingis serve south traffic streetto

premises at atwenty northerlynear line of hisfeet in width the
by desig-of like widthpoint designated A an exit on Main streetand

easterlyat least feetC, westerlynated line of which shall be tenthe
building west, (2)lot serve westadjoiningfrom the on the to the to

at theby ten feet in widthgoing on Main street an entrancetraffic
Bsoutheasterly designated by proposedthelot,of andcorner his

point objectionThe noplaintiffMain at C. makesexit to street
B and to anto the at A does to an entrance atobjectentrance but

of the two latterexit to the vehicular use the sidewalk atat C. It is
special findings appear to bepoints in the manner stated that the

pro-ofthe reasonableness theparticularly addressed. Asmore
necessarily ofpointsat is not determinativeposed one of theseuse

validityother,at thecontemplatedthe thethe reasonableness of use
separatelyeach considered.the as to will beof conclusion

pro-of theon the reasonablenessAmong general bearingthe facts
is a section of the Danielposed following.are the Main streetuses

postare thehighway. easterlythe side of School streetOnWebster
to the west of the de-beyond hotel,hall and a whileofficeand town

containing stores,principalthefendant’s lot are blocksbusiness
approximatelylotstation. The is thusthe banks the railroadand

villagethe the travelof section of andat the center the business
anythancongestedthereto is more atupon adjacentthe sidewalk

thepartlyis in town ofplace village,The whichother therein.
ofNorthfield, populationin the town of has apartlyTilton and
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thirty-five sixtyabout hundred. Main street is feet in width at the
westerly premisesline of easterlythe anddefendant’s much wider

A signal oppositethereof. traffic the of the lot, fortycenter and
incurbing,feet distant from the line two parksis with to thesmall

opposingeast and divides the traffic so to portionas constitute the
wayof to a oneadjacent fortythe street the lot thoroughfare feet

in westerly.width for moving parktraffic Between this andsignal
I opening sufficientlyis an to passagewide admit of the anof auto-
mobile, goingbut traffic Maineast on street bound for School is

passto the therequired park,to south of while traffic from North-
street, westerlyfield bound for School Main, requiredor on is to

pass east of park.said There are two filling stations theat curb
aon the south side of Main shortstreet distance from premises.the

patronage expects mainlyThe the defendant servewhich to is limited
passing southerlyto traffic on and westerly Main,School street on

likely patronizeand the number of vehicles to fillinghis ifstation
in operation thirty-three fifty per day.would be from to The defend-

expended inant has a thesum construction on his lot ofsubstantial
type fillinga drive-in of This of station,station. kind which con-

templates passageways street,two to the is in common in theuse
and, ordinary conditions,under type. plain-state is the safest The

objection waystiff no to itsmakes use with to and from School street.
thegreat passing byThe bulk of traffic the lot, however, Mainis

Anstreet. entrance to Main forsuitable the use of automobiles is
necessary the premisesto enable defendant to use his theto best
advantage for proposes conduct,the business he to and the rental

ofvalue his lot bewill much without it than with passwayless it. A
premises by-from the to Main canstreet be used motor vehicles

dangerwithout unusual hazard or if on thetravelers streets and side-
operatorsand the of entering leavingwalks vehicles or premisesthe

care;exercise but in proposedreasonable its use the manner would
accompaniedbe with much of indanger accident the ofabsence such

bycare either.
findingsmore upon supportThe vital relied in of decree,the so

B,enjoinsfar it an inas entrance at are Asubstance as follows.
signaltraffic maintained thebeside at thecrosswalk entrance to
street Main, designedSchool from to divide the traffic fromto and

School, requires pass right.vehicles to to its This is to be afound
regulation,reasonable and in accordance thewith law of the road.

c.L., 90,P. s. 1. signal permitThis traffic does not an automobile
from Main street to cross the to left of signal,crosswalk the the and
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proceedingto a motorist on that heindicates south School street has
a road to Main clear of vehicular traffic. If to per-traffic were be
mitted premisesto enter the defendant’s at B in the manner he
proposes, passing over the the thesignal,crosswalk to left of the

signal safeguard againstof the as a in ausefulness accident would
destroyed. passing westerlymeasure be Pedestrians on the cross-

walk, reaching westerly movingthe signal,before traffic cross the
entering School, including enteringtraffic on Main street that Main

just passing signal theyfrom the ofsouth east School. After the
movingwould to cross the line of fromhave traffic south School to

theypermitted,Main. If the defendant’s entrance at B were would
enteringalso at the time be in the line ofsame automobile traffic

Main,the defendant’s lot from and fromconvergingthe street the
south, and latter traffic approachingthe would be them from behind

angle.and on an acute in supportThese facts the situation shown
finding proposed property bythe that the ofuse the defendant’s

of B accompanied bymeans an entrance at would hazardbe unusual
danger pedestriansor of ofoperatorsaccidents to as well as to motor

appearAs it not that to andvehicles. does reasonable access from
may points hazards,lot not involvingsaid be had at other not such

findingsupportsuch facts the that such use would be unreasonable.
only special having any tendency pro-The to thefacts show that

posed present dangerous presenceexit at aC would situation is the
upon adjoiningthe lot to the of a front ofwest brick block the which

northerly sidewalk,is flush with the of and ofside the the existence
anglean in the street near the fromline;defendant’s which facts

the premisescourt that areadjoiningfinds such and sidewalk not
pedestrians passing they pointvisible to aeasterly until reach close

westerly premises. conclusively appears,to the line of the It how-
ever, pedes-that the entire lot adefendant’s would be visible to such
trian westerlywhile at a distance of ten feet from the line ofmost

proposed passageway. by slight,the angle planAs the shown the is
it passagewayis clear that the would be for a muchitself visible
longer distance. width of the sidewalk is eleven feet and thatThe

proposed way twenty. necessaryof the In ofview the limitation
speed rightof the of a departing anglecar about to make a turn into

traffic, danger pedestrians greaterthe to to no thanwould seem be
that ordinarily anywhich is incident to the use of the streets in of

where,thickly cities,our villages knowledge,settled or of common
private ways opportunitythere are publicnumerous and with less

for self-protection than here. We have to conclude that the situation
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orderjustifyto anpedestrians aspresents no hazard tosuch unusual
ofcontemplated usefor thethe streetdenying the owner access to

findingIn43,his 47. fact theSharpe, ante,property. Tilton v.
uponbased, not so muchtoappears bethat such use is unreasonable

ofabsencesupposedit is on aany disadvantage public,the asto
“automobilescourt finds thatany owner,the for theadvantage to

wayby of Schoolserved, could leaveentering A, beingat Point after
StreetStreet; an exit into Mainby way Main thatStreet as well as of

andconcernedfrom School Street isnecessary far as trafficis not so
is aThe conclusionany to the defendant.”would not be of benefit

disadvantage toadvantage andrelativesequitur.non While the
weighed determiningin the reasonable-parties are elements to bethe

(Id.; seepublicabutting on a streetpropertyness of a use of
well as95, 96), the convenience asHillsgrove 91,v. N. H.Hatch 83

andegressand tonecessity him to accessthe of the owner entitles
publicperilof to thepointsat in the absence somefrom his land all

forbids the conclusionordinary. physicalof The situationout the
not convene the defendant’san exit on Main street wouldthat

The fact thatproceed westerly on said street.patrons intending to
proveby way of does notthey could that street Schoolalso reach

defendant. Weof no benefit to thethat a Main street exit would be
finding of unreasonablethat, generalto far as thehave conclude so

lot to Mainapply an from the defendant’suse is intended to to exit
by special findings, and that theC, supportedit not thestreet at is

therefore unwarranted.decree, enjoins use,so far as it such is
street,on Mainrestraining sought relate to the sidewalkThe orders

any particular portion thereof,specifiesbut neither nor answerbill
limitany expectedof the travel acrossdesignatesor to the direction

of entrancecomplainedit. the of the obstruction “theWhile answer
street,”from Main and assertsapproachor to defendant’s land said

permit passagethe of vehicles “torighthis to orders which will
tried, hearing,from at the first so farstreet,”and Main the issue

right an onby transfer, defendant’s to exitas disclosed the was the
westerly of his lot for motorpointMain street at a near the side

presententering points transfer,on On the how-vehicles at School.
proposed ofseen, plainmade that the uses theever, as we have it is

byarepremises, tried,far controverted and andefendant’s so as
entering at either A orbyentrance at B and an exit at C for cars B.

trial,orders, generalaffirmed on the second aremade,The as and as
prohibitinginjunction“that the the defendantterms, namely,in

permanent”made and “that thetearing upfrom the besidewalk
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petition plaintiffdefendant’s that the enjoined maintainingbe from
presentits sidewalk as at denied.” Itconstructed be is clear that such

orders are too indefinite to fit the issues havewhich been tried and
theydetermined. made, (1) onlyAs would not inhibit an entrance

theto Bdefendant’s lot at which has been found to be an unreason-
use, deny egressable but the(2)would defendant from his lot at C

for entering pointscars from on findingSchool street the of the un-
of sustained,reasonableness which use is not (3) enjoinand would

the C,defendant from entrance to his lot at reasonableness of—the
appearswhich not specificallyto have been considered. On the

record as it stands the order enjoiningshould be limited to the de-
fendant’s use byof his lot an at B, enjoiningentrance and to the inter-

by plaintiffference the with the right egressdefendant’s of at forC
motor entering premisesvehicles his from School street.

As the case has been twice partiestransferred and the mu-have
tually indicated a speedydesire for a determination of rights,their
and in view of the fact that the bill and in sufficientlyanswer are terms
broad to raise the of rightissue the of the defendant to an entrance
to, from,as well premisesas an exit any pointhis at street,on Main

rightthe of such an atentrance C for west bound traffic has been
considered without prejudice to rights partiesthe of the to seek further
findings specificaddressed to this issue as well interpretationas the
of the alreadyrecord considered. It is our thatconclusion it could

reasonablynot be found on reportedthe facts that such an entrance
at C would anbe unreasonable of premises,use the pro-defendant’s
vided safeguardsreasonable regulations adopted.and traffic are To
say more in presentthe state of the record would super-seem to be
erogatory.

discharged.Case

All concurred.


