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)Hillsborough,
26, 1930. )June

Piateck v. Kenneth G. Swindell.Walentz

6.-McCarthy, King, Stark, Warren,Peter J. John M. andWilliam
plaintiff.for theWilson,Howe &

Myer Saidel,and for theTimothy F. O’Connor defendant.

plaintiff passengerI. The was a in aAllen, J. truck driven
an of byat intersection streets in Manchestereasterly and struck

northerly. Therecar driven was evidence thatdefendant’s thethe
way throughright byof the intersection its ar-had the firsttruck

exceeding statutorythe defendant was the speedand thatthererival
conceded,negligence here but itHis is claimed that thelimit. is

conclusively negligent.shown also to plaintiffbe Thewasplaintiff
rightof the cab of the trucksitting leg hang-on the floor with hiswas

right resting rightand his foot on the runningof the cab handing out
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forThere was no room him on the the andboard. seat of cab it was
for in partinconvenient him to ride the rear the Heof truck. was

in the truck tripon its business and its a short one. thewas As
wasplaintiff traveling, a corner off view of the inter-blind shut the

secting street plaintiffuntil the intersection was Thereached. saw
defendant’s awaythe car at some distance thewhen truck entered
the thoughtinto area of andintersection the would thetruck leave

intersection before the defendant reached He did notit. observe
speedthe his thoughtdefendant’s but founded onwas well the

premise speedthat the notwas excessive. his observation ofAfter
the defendant’s car he directed his attention and theelsewhere colli-

place havingtooksion without his realized its imminence.
mayit plaintiffIf be said the to inthat was careless sit such a

position did,as he dangers likelyit was of tobecause be encountered.
if in positionhis proper precautions keptAnd he took and reasonable

against dangers,watch such he is not to be held careless because he
not look out hedangers anticipate.did for had no tooccasion There

encounteringis no carelessness in dangers reasonablynot to be
and in plaintiff’s positionsensed not fact known. The careless would

cause, legalno more be a in sense, injury resultinga of from such
ifdangers than the of thedriver truck were known to him to in-be

Ifcompetent. positionhis careless,was it not so in hiswas relation-
withship the whomdefendant from no menace was indicated.

negligentis notIt to dutyfor one assume that another will do his
there is otherwise,when no to assume plaintiff’soccasion and the

position analogouswas pedestrianthat of a in crossingto a streetwho
required reasonablyis not to be on the lookout for not to betrouble

anticipated. McCarthy Souther,v. 83 If29,N. H. 32. the defendant’s
clearlyhad been stationary, plaintiffcar the would not have been

in failingcareless to it underkeep observation, consideringand its
of fourdistance or five rods from the when heintersection did ob-

it andserve the time it take towould reach the intersection if it was
coming proper negligence keepat a speed, failingin to it in inview

situation may questioned.that at least be correctly judgedHe
and correctly judgedistance his failure to was not atime careless

failure as a The maymatter of law. fault be found to onlywell be
ofthat the illegal speeddefendant the misjudgment.whose caused

argumentThe plaintiff negligentis made that the was because he
needlessly danger. argumentencountered a known The is defective

respectin both toto fact and law. already appears, dangerAs the
unknown to the plaintiffwas or at mightleast be found one not to
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appreciatein for failure to it.put him faultreckoned for so as tobe
oflegal equivalentnot thedangerof a known isAnd incurrence

casesBoscawen, 131, 133,N. H. andv. 78negligence. Prichard
ElliotRailroad, 236, 241, 242;82 H. Owen v.cited; Hussey v. N.

499.Hospital, 497,82 N. H.
referring to the defendant’sargument plaintiff’s counsel,InII.

of theduringcounsel a recessof interview with his ownadmission an
testimony givenhe had wereinaccuracies of theat which thetrial

suggestionshad aboutdiscussed, that “he had somesaid he admitted
tell itby counsel, tryingand he totestimony to him wasmadehis

of asargumentallowance thewas taken to theExceptionfair.”
fair ac-The of counsel was acontrary to evidence. statementthe

the and hisdefendantof the Discussion betweencount admission.
testimony sugges-necessarily meantcounsel of his inaccurateown

byabout it his counsel.tions
exception furtherto the on theseeks maintainThe defendant now

implywas meant to that the defendantargumentthatground the
under-change testimony,to his andbyinfluenced his counselwas

refer to hisby plaintiff’somission of counsel toto it thetakes show
If ex-groundin influence. oftestimony he denied such thiswhich

thatit a to itception available, would be sufficient answerwere now
testimony the samemay explanatoryin argument disregardcounsel

toobligationit. no of counseljury may discredit There isas the
an infer-testimony to the other side. Andpoint out the favorable

inter-changed testimony after anence of the reason forinfluence as
362,H.Hughes Cavanaugh,fair one. v. 79 N.with counsel is aview

363.
argumentin theSubject exception, plaintiff’sto counsel said that

“admitted, admitted,plaintiff’s mightcare or as well be becausewas
ansay folly,” jurythe take it “asmightto is and thatotherwise
inexception lackingThe is soestablished fact on the evidence.”

slight justifiestomerit as Evidence of caredeserve but comment.
that is an established fact.argumentthe assertion in care

theargumentin toException taken to another statementwas
at thethat the truth of an admissioneffect the defendant testified to

illegal speed approacheddrivingtime of the of at an as hecollision
objection the evidencethe intersection of the streets. As to the that

ob-misstated, record the statement. The furtherthe sustainswas
usedjection now to be made that the admission could beunderstood

testimony, available,if is met notonly to discredit the defendant’s
only by testimony his truthfulthe defendant’s that admission was
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by party ofaadmissionsrule thatby themade but as wellwhen
v.him. Caswellagainstare evidencethe causematerial tofacts

241.Garage, ante

verdict.on theJudgment

All concurred.
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of America.Co.The Prudential Insurance

orally), plaintiff.for(byLeonard brief and theThomas J.


