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by its reappear law,seasonable motion to in the action at tends to
show, only anynot a ofwant intention to abandon rea-rights,its but

diligence in pursuit.sonable their
The support finding byevidence of record that,would a ofreason

mistake,a justice requires judgmentremediable that the be set aside
and of upontrial the action of maylaw be had its merits. It thatbe

findingthe ruling reportedand intended towere include this essen-
finding.tial If so, findingsthe and order should be so amended as

to make this proceeding reopenedclear. theOtherwise should be
for consideration of this issue.

discharged.Case

All concurred.

)Coös,
5, )Nov. 1930.

Pickford,Annie Adm’x. v. Nathan Abramson.
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HeningSullivan, LaForce and D.Edmund V. Maurice Crawford
(Mr. Hening orally), plaintiff.for theSullivan and Mr.

Thayer (Mr. for the defendant.orally),RobertRich and Ira RichW.

by fallingPeaslee, Pickford,The Leo was killedintestate,C. J.
Theflight unlighted stairs, night-time.of in thedown a basement

consisting apremises,defendant is the of the of block situatedowner
southerly upperin Berlin. The areon the side of Main street stories

lodging house, known as the “Commercial House.”used as a hotel or
stairway leading leadingThe door thereto and oneentrance to the

leading up-byare The doordownstairs to a basement side side.
from line and that lead-thirty-sixstairs is set back the street inches

twenty-nine separat-The areing to the basement inches. vestibules
by stepby level, and are reached apartition,ed a are on a common

runningline the entire entrance.set flush to the street and across
design upstairsOverThe doors are alike in and theconstruction.

or feet the sidewalk there was a trans-entrance and ten twelve above
letteredparent sign, projecting part sidewalk,over a of the and

“Commercial House” on either side.
ordinaryan bolt lock. ThereequippedThe basement door was with

always of theunlocked,was evidence it left that the tenantthat was
heatingthehad to use it an entrance to the basement wherehotel as

from the defendant hadapparatus located;was and that aside this
made more or lessentrance,full control of the and its andbasement

plaintiff’s decedent,use of them. Before the accident the severalto
for to the hotel andpeople had mistaken the basement entrance that

Theretwo or of them had fallen down the basement stairs.three
occurrences,of that thewas evidence that the defendant knew these

mightkey thetenant of the hotel asked for a so that basement door
promised one,furnish butkeptbe locked and that the defendant to

thedid not do so before accident.
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There was sufficient evidence of the Thedefendant’s fault. situa­
bytion created and him tomaintained could well be found constitute

an dangerous trap.invitation to enter a What amounts to an invi­
by upon premisestation a landowner to enter his received extended

in Company, 73,consideration Hobbs v. 75 N. seq.,H. 80 et and the
Sweeny Railroad,rule laid down in v. 368, approved10 Allen was and

followed. The of that rule ifsubstance is that the landowner “di­
rectly by implication personsor induces to passenter on and over his
premises, thereby obligation theyhe anassumes that are in a safe
condition, impliedsuitable for use.” Ib. Thesuch 374. “invitation
imposed dutya placeto use due care to have the safe as far as the

ought to publichave understood that the under­would[landowner]
stand that the Company,invitation extended.” Frear v. N. H.83
64, 68.

proximity similarityThe and of the two doors such that itwas
well mistaking somethingcould be found that one for the other was
anticipated guardedto be against.and And when isthere added to

of experiencethat the evidence what demonstrated,had to the de-
knowledge,fendant’s there was abundant cause to find the defendant

lockingto be at fault in door,not the basement or taking other means
remedy deceptiveto dangerousthe and situation.

upon by TheyCases point.cited and relied the notdefendant are in
liabilityrelate to the of a tolandlord his inviteestenant’s for defects

in premises. doorwaythe leased The in questionhere notwas leased.
right onlySuch heatingas the lessee had there passingwas for to his

plant. respectsIn all other the defendant had Thecontrol thereof.
recoverybasis of here is not that the tenant invited the decedent to
door, propertyuse the but that the representedowner in effect that

this door the publicwas one the tenant invited the to The in-use.
“by party soughtvitation heldwas out the charged.”to be Elliott

Pray, Allen, 378,v. 10 The right,384. invitation was exerciseto a
enjoyment may expect“in the of protected.which one to be The

liability in a besuch case should coextensive with the inducement or
implied Dill, 426,invitation.” v. 156Plummer Mass. 430.

It is also proofclaimed that there was conclusive of the decedent's
contributory negligence. placeThe unlighted,where he entered was

dropand the of beyondfirst the stairs was but fifteen theinches
threshold of the door. isThere no evidence of what he did after he

theclosed door behind him. It night,was late at and he might well
think lightsthat the had been turned grope wayoff and start to his

ascendingtoward the hestairs which believed were him.before It
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negligent.cannot be said as matter of law that conductsuch would be
v. Cummings, Butler,Gordon 152 Mass. Faxon Mass. 500.513; v. 206

It of no no did.proofis avail here that there is of what the decedent
enoughIt is to to the on con-jurytake the case this issue that careful

conclusively disproved. 328,duct is not s. v. Rail-L., 13;c. OlsenP.
road, 82 N. H. 120.

Exception respec-concerningwas taken to a refusal thechargeto
en-tive duties of the landlord and tenant hotellightingas to the

request notrance, chargeand also to denial of a “There isa to that
duty obligation part keepor on of the a hall-buildingthe owner of to
ways lighted.”

im-jury uponThe a recoverywere instructed that must be based
proper the wasconditions as to basement entrance. No reference

ground liability;to the the hotelmade condition of entrance as a for
juryand the were the no be-responsibilitytold that defendant had

yond part premisesthat of the over The firstwhich he had control.
fairlyrequest by charge.is covered the

request manifestlyThe other The statedis unsound. rule therein
application in v.(Haweshas certain the law of landlord and tenant

tenantChase,ante, 170), plaintiffbut this to as adoes not seek recover
thethrough right.or a The here that oftenant’s invitation was
therightand the tenant. to enterlandowner not of The decedent’s
de-premises merely a to thetenant’s is circumstance which afforded

deceptiveholdopportunityfendant an to out and make aeffective
place part premises.to enter wasinvitation a which not a of the leased

hadpremises purposedThe fact that the which the enterdecedent to
by not of liabili-been the is to theleased defendant essential existence

main-ty. Any state of facts which showed that the wasdefendant
premises dangerous locatedtaining trapon his a andso constructed

any personthat he should have understood that would understand
ofenter,it invitation to him in exercisethat constituted an to the

any legal right, findingsufficient a of violatedwould be to warrant
legal duty.

doorways,The defendant is not held liable because he owned both
doorwayhe in suchowned and controlled the basementbut because

ought tothe entrance that it herelation to hotel could be found that
hispublic theythat the would think to useknown were invitedhave

mayin the it truebelief that was that to the hotel. It beentrance
participationof the in the creationthat the circumstance defendant’s

con-underlying invitation to use hotel entrance beof the the should
upon questionthe of the of maintain-sidered reasonableness his also
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ing did;the basement entrance he onas but it not determinativeis
the ofissue his fault.

imposed byDuties are Railroad,circumstances. 76Garland v.
ExpectableN. H. 556. lawful conduct be takenmust into account.

Duteny Company, ante,v. 65, property67. The of aowner on busi-
negligently disregardness customarystreet cannot the of theactions

inpublic leadingthe of situation,use entrances therefrom. In such ita
may dutythe the light place.be of landowner to a and dangerousdark

exceptionsThere were variousalso to the admission and exclusion
of argumentevidence and the of plaintiff’s jury.to counsel to the

of arguedNone these byhas been briefed or the coun-defendant, but
theysel that are not Anstated waived. examination of showsthem

no error.

Exceptions overruled.

All concurred.

Rockingham, )
2, 1930. )Dec.

Derry CompanyLoan & Discount v. Francis Falconer.W.


