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ing did;the basement entrance he onas but it not determinativeis
the ofissue his fault.

imposed byDuties are Railroad,circumstances. 76Garland v.
ExpectableN. H. 556. lawful conduct be takenmust into account.

Duteny Company, ante,v. 65, property67. The of aowner on busi-
negligently disregardness customarystreet cannot the of theactions

inpublic leadingthe of situation,use entrances therefrom. In such ita
may dutythe the light place.be of landowner to a and dangerousdark

exceptionsThere were variousalso to the admission and exclusion
of argumentevidence and the of plaintiff’s jury.to counsel to the

of arguedNone these byhas been briefed or the coun-defendant, but
theysel that are not Anstated waived. examination of showsthem

no error.

Exceptions overruled.

All concurred.

Rockingham, )
2, 1930. )Dec.

Derry CompanyLoan & Discount v. Francis Falconer.W.
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WoodburyWoodburyMcLane, Davis & and PeterCarleton {Mr.
orally), plaintiff.for the

Sleeper orally), forPerkinsSleeperWilliam H. and John W. {Mr.
the defendant.

general titleThe the issue of theAllen, J. defendant claims that
foundhearingto referee andlitigatedthe car was in the before the

The notcontrary.in to the issue washis favor. The record shows
At thelitigated report findingthe the title.and makes no about

bought car,thehearing permitteddefendant to show that hethe was
seller; his counselchargedbut not that the as the andowner was to be

if hehim to recoverposition enoughtook the that it was to entitle
purchaserit “as an innocentunderstood the car was his and received

existing evi-any knowledgefor of hens.” If there wasvalue without
only inemployedreferee ithearing title,dence at the the theabout

good buyingin theconnection with the of the defendant’s faithissue
title for evident reasonpass uponcar. He did not assume to the the

hearing em-that he did not understand it to be an issue which the
braced.

madeinsufficiencyThe in of the defendant’s claim beforeprinciple
necessary givetoClearlythe referee no title wasneeds discussion.

mortgage discharged,him andright possessionthe to when the was
No wasany rightswithout title his claim of is unfounded. title

proved proper. the standsand the denial of the motion was As record
noexceptionsthe the defendant has mademust be overruled. While

of toreportmotion for the recommittal of the for the title beissue
rights in action to as-determined, questiontried and the of his this
if of titlesubject mortgagesert a title to the and his claim such

technically presentedprevail, argued. While notshould have been
by litigation be avoided orrecord, appearsthe it that further will

they Sargentbeensimplified by decision,their and have considered.
Haverhill, 487,N. H. 489.Little, 555, 557; Knightv. 72 N. H. v. 77
of car made was notmortgagor deliveryIf the to whom the was

delivery by plaintiffthe waswas,the and suchowner,the defendant
that on of the car asproofIt is his claimwronga to the defendant.

replevinin this action and to hold thejudgmenthis he toentitledis
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Thesecurity damagesas for his for thebond conversion of the car.
ofplaintiff’s mortgage consequentits to obtainright possessionand

by uponthe replevin admitted,car are defendant saysbut the that
paymentthe inmortgage debt,of the as owner he entitledthe was

the action for the judgmentto an order return of the car or to for its
value, though mortgageas tothe never was in force. He thus seeks
give a topayment therebyretroactive effect to the of the debt and
change the from thatcause of action one that is to onemaintainable

not.is
Even when inprevails, wronga defendant there no himagainstis

bringing replevin.the right bringaction of The to action is the same
in ordinary damages attachment,as the foraction with its incident of

the property judicial preceptand taken under the Ais of the writ.
good of being stated,cause action of the in thetakingservice writ
property legal rightfulis if Noproperlyand the service' is made.

prompting it,malice there is no bringingredress for the action when
the prevails except statutorydefendant as specific or common-law

may giverules the hardship upon prevailingit. In nota defendant
protectionto have from an property,aside order for return of thethe

(P.the statute L., 352, 5) providesc. s. the bethat writ shall not
unless a plain-served the officerhas bond with the conditions that the

tiff prosecuteshall pay damagesthe suit and all chargesand awarded
against protectionhim. furtherAnd for givinga defendant on bond
may ordinarily property kept custodyhave the in the officer’s while
the L.,suit is pending. 352, wrongP. c. s. 6. there inSince is no
taking property replevin,by givesthe bond a prevailing defendant
relief, any injurynot for to im-him, hardshipbut for the the taking
poses on him. liquidatedThe bond when in thepriceamount is the
plaintiff upon payis called to right givesfor the the law thebringto

in prevail.action case he notdoes
If a plaintiff right possession propertyhas the to of hereplevied,

prevails in Replevin remedythe givenaction. is one to thesecure
right. right existingThe brought,when the action is there is no hard-
ship on the from plaintiffdefendant its exercise. theWhat does with

property deliverythe nothingafter its to him has to do with his cause
of action. If established,his cause is he If notprevails. he does

theprevail, rights entitling propertydefendant’s him to the toand
enforce the give amplebond the latter relief.

plaintiff’sWhen the possessory right ais limited to lien satisfied
during maythe of the inpendency action, justice require an order

action for of the propertythe the return the theto defendant. But
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prevailing party. plaintiffThedefendant is not for that reason a
And the lien terminatedright judgment.has established to ishis

by though it hadsatisfaction,its not with retroactive effect asbut
never existed.

theIf the defendant to an order for returnthe satisfaction entitles
made,notproperty, judgmentof the or for its value if a return isto

security plaintiffIf the ob-the bond is not therefor. without suit
refusinginpossession satisfied, wrongand lien then histains his is

takingredelivery to the a but does not make theowner is conversion
bypossessionthe is the same if is obtainedwrongful, and situation

respondcontemplate obligorsThe not that the shallsuit. bond does
bringing ofillegal independent subsequentfor conduct of and to the

right possession the action isthe action when the to exists before
anybrought. principal obligorNeither nor the assumethe sureties

liability. obligationThe in form an to the officerserv-such bond is
no ante-ing liability taking plaintiffand the for when the hasthe writ

propertyright being rightcedent to take his. There a to take theis
taking consequencesfor it orregardless writ,of the he is not liable for

posses-developments taking. statutory provisionthe The foror of
by givesif the him a bond in suchsion to be held the officer defendant

clearly plaintiffthe the is not in-connection shows that bond from
protection against wrongful propertya thedisposaltended as of

right possession existingof of the ac-after the exercise a valid before
damages againstThe him fortion is commenced. awarded which

signers onlyof the held are in there isthe bond are those cases where
right possession.no such antecedent to

replevin thegenerally prevails,It is held that when a defendant in
security damage property regardlessfor all and to the ofbond is loss

ifplaintiff’s plaintiff prevails,the fault for the But the it wouldloss.
clearly signersbe unreasonable to construe the bond so as to hold its

And inresponsible for such loss. extension of the difference it is
by wrong plain-the of prevailingimmaterial that the loss is caused a

signers liability plaintiff’s conduct,tiff. The assume no for the
rightful wrongful, right possession.or when he has the antecedent to

replevin plaintiffgoes, prevailing partyfar as the is the if he hasSo
right possession.to Hethe antecedent is entitled to costs and to

property. Any respectingfor his in thejudgment interest orders
inequities property made,the defendant’s interest or the are not be-

plaintiffprevails,he but because the has no claim to them.cause
They bearing plain-out of the and are on thearise situation without

of action.tiff’s cause
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summary, generalIn if defendant, plaintiff’swas in the thetitle
delivery propertyof the to mortgagorthe was a conversion. But

wrongthe not a replevin mayis defence to the action of hence notand
litigated pleaa puis plaintiffbe in darrein continuance. The is en-

judgmenttitled to in the action, whatever the merits of the defend-
judgmentant’s claim. And the conclusively complianceshows with

the conditions of the signers onlybond. toIts contracted be liable
plaintiffif the had rightno to judgment. They not contract todid

discharge arisingbe liable for the of of plaintiffduties the in the course
of the or rightaction as its outcome the possessory plain-when of the

successfullytiff securitywas The bondasserted. is not for the de-
fendant’s claim.

replevin, justiceIn and inprocedureconvenience of avoidance of
separatescattered litigation may properlyand warrant incidental

orders in the prevailing party.defendant’s favor when he is thenot
But here no order properlycan be made for the return of the ifcar

provehe should his title it, plaintiff longerto since the no has it. No
issue in the action remains plaintiffuntried and the has received satis-

of lien. The only remedyfaction its for damagesdefendant’s is and
his claim if independent judgment.established will result in an It is
therefore a in recoupment damages maysituation which of not be

mayhad. Nor the claim pleadedbe as a The statute ofset-off.
(P. 335,c.L., 8) requiresset-off s. that righta of action on the debt

pleadedor demand in set-off exist plaintiff’sshall when the action is
brought. And also a debt or demand the of set-offsubject must be

damages capable liquidation byfor of computation.mere Drew v.
412,H.Towle, 428;27 N. v. Barker, 366, 368,Barker 62 H.N. 369.

And counterclaim othera than a debt or subjectdemand which is the
recoupmentof orset-off is not known to the common law and does

byobtain Woodman, 520,not here statute. v. 28 N. 531;Smith H.
Towle, supra;Drew v. Barker Barker, supra;v. 24 C. L.R. 793. There

proceduralno ofis here raised issue convenience in consolidating the
actions, is perceivedtrial of different and it not in presenthow the

may proceedof the thestate case defendant withtherein his claim.

Exceptions overruled.

All concurred.


