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PeyserMarvin, Tucker, plaintiff.& for the

proE. Marvin, representativeWilliam se the ofas the of estates
certain of the andbrothers sisters.

(Mr.Thomas H. Simes and Charles H. fororally),Batchélder Simes
parties.certain interested

Dale,Charles M. Peirce, nephewfor J. Winslow a of the testator.

Allen, givesTheJ. will the abrothers and sisters each one-fifth
Mary’ssubjectinterest to subjectlife estate and ofto the limitation

survivorship. onlyThe limitation explicitlyis toreferable brothers
dyingand sisters childless and hence does not leftaffect the shares

to Joshua and William who leaving representa-died children. Their
tives are therefore respectively, onlyentitled to these shares and
the of otherdistribution the three shares remains to be considered.

languageThe of will providingthe in thefor limitation of these
is of meaningthree shares doubtful applicationin andits effect.

the wordingWhile literal sense of the of prevailsa will in the absence
meaningof evidence of some (McAllisterother Hayes,v. N. H.76

108, 110), yet here not even importthe natural of the words and
phraseology is uncertaintyclear. This appears aspects.in two From

viewpointa literal it is difficult tell ifto the testator meant the limi-
upontation to take effect the of andeath unmarried brother or sister.

apparentlyAnn was unmarried thewhen will was and notmade did
marry.later She therefore nohad husband to be herexcluded as

takingwidower from her part wayshare or some of ait. In literal
her share was defeated because leftshe no atchildren and the same
time it was not nodefeated because husband was excluded from it.
Again, when the operated,limitation the share toaffected went
“my” (the testator’s) surviving theyLiterallybrothers or sisters.

all of them,were five but thus to define phrasethe would mean that
legateethe estate aof whose share was defeated would receive some

part of share, excludingthe a result and byblocked barred the clause
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givessurviving spouse. surviving spouseThe asuch decedent’s law
spousein leaves,an whatever estate deceased and it doesinterest the

indirectly directlygivesnot make sense that the will what is excluded.
meaning theThe case is therefore one where the and effect of

used is in the of all the oflanguage lightto be determined of will and
competent reported.the And the ofquestionother evidence is one

by ordinary probabili-fact of a ofto be established the test balance
necessaryties. Fowler N. H. 458. notWhelan, 453,See v. 83 It is

may onlythat there should freedom from doubt thebe and balance be
enough to turn the scales.

In Hayes, supra, 110,McAllister v. it is said: “The court cannot
a uponundertake to make will for the testator mere conjecturethe

may inadvertentlythat he orhave without full consideration failed
to apprehend language.”the force and ofeffect his But when there

groundis saying language inadvertentlyreasonable for what used
or mean,not testamentarywell considered does there is “no exerciseof
power” in interpreting languageso to givethe theas it force and

probablyeffect it was more than otherwise tointended have. As
said in Underhill,v. N. H. 71:68, generalStevens 67 “The intent
of the testator, gatheredas from the whole will competentand other
evidence, byis languagenot to be defeated of a anddoubtful uncer-

meaning, singletain in ,contained a clause . . by. nor technical rules
merely positionwhich relate to the construction or .of words. . .

On contrary, effect, possible, giventhe if will be to the main and
leading purpose laying greatof the testator without upon par-stress

expressionsticular questionor detached clauses . . . . .and . the theof
questiontestator’s intention is determined as a of byfact the natural

weight competentof all kinds, byevidence of and not artificial rules
of interpretation applied byinvented and an of judicialexercise
power.”

viewed, purposeThus the will evinces a prop-that the testator’s
erty go familyshould to his and not of Exceptoutside it. for the
negligible bequest ringa nephew, postponedof to a he the distribu-

kepttion of of his wouldall estate so that it be intact inand undivided
form until his death her Providingwife’s ended life use of it. for its

equally among time,distribution five andhis brothers at thatsisters
he took into account the of his ofchance wife’s survival one or more

meetingof And hecontingency distinguishedthem. in the between
dyingthose meanwhile andmight mightwho who not leave children.

The of todyingshares those childless were be defeated. Their
spousessurviving to no therein; if,were have interest and inas one
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Theinstance, none, yetthere were the clausehmitation effect.took
in not aclearly intensive,exclusion of a husband or is and con-wife

requirement The clauseditional to make the operative.defeasance
is in “to of the onethese words: the exclusion of the husbandwife or

any or ifdying.” “wife,”so If is “the” thesubstituted for before
anywords if are in after no strain evenread there is“husband,”

only aon a technical of furnishedmeaning the clause and there is
precisedefinite and of the intention.expression executedtestator’s

to doread, expressionThus the meant anddiscloses both hewhat
hewhat did do.

ofdisposalThe more to a de-serious contention relates the actual
feated and sistersshare. Sarah was the first to die of the brothers

childless, next,who were Ann the and The sharesJoseph the last.
byof three deathby Mary.all were defeated their survival Sarah’s

partIf a ofanyexcluded her fromhusband interest in her share.
the death herunconditionally Ann,share went to Ann’sthen on

part through her,receive title investingestate would the ofsuch
although it not In thedefeasiblywould have the share left her. same

Annway, partif a of the of uncondi-defeated shares Sarah and went
tionally Joseph,to an interestthen on his death his havewidow would

althoughtherein, not in defeatedhis share.
are notpurposeResults so anomalous and indissociated coherent

fairly capable oflanguageto found intended if the ofbe the will is
anyavoiding excludingthem. The fromtestator, Joseph’s widow

everypart Mary reasonhim,of his defeasible if outlived hadshare
consistency andany partof to her from Ann’sexclude of Sarah’s

notupon estate,shares their And in Ann’sdefeasance. like reason
receiving share,her share.partdefeated should have no of Sarah’s

spouses ofsurvivingIt is therefore to be that thefound estates and
toMarychildless brothers were receivepredeceasingand sisters

nothing mayat all under fairlythe if it Whilewill be so construed.
person may pleasesa as hebe unreasonable and as with-inconsistent

testamentarysanity property,in limits of ofdisposalthe in the his
calls for of a consistent dis-construction the choice andreasonable

posal language permitsif the to be made.of the will such a choice
of for aThe literal terms of the clause defeateddefeasance were

“my”go testator’s) “survivingshare to to and sis-(the brothers
testator, orSurvival of the the sisterwhom,ters.” decedent brother

alreadydefeated, Mary,share became or Aswhose is not stated.
byappears, testator,the clause'could not refer to of thesurvival

ensuing spouseof the of such aexcluding survivingreason clause the
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impossible personfor aMoreover,brother or itdecedent sister. is
uponthe of his death.propertyto become owner of and in the event

survivingand the owner of aIf the clause means the brothers sisters
it,whose death then the and inconsistentshare defeated anomalous

which has out And the further resultpointedresult been follows.
leavingthat the re-follows estate of a deceased brother children would

partno of the of subsequentlyceive defeated share a deceasedbrother
or If the survival then the oneMary,sister. clause means of result is

intestacy,of since none of the outlived her.brothers and sisters Since
L.,(P.all the brothers and survived testator,sisters the the statute

297, 12)s. theenacting legatee pre-c. that descendant heirs of a
deceasing the legatee’s bequest, appli-testator take the has noshall

or bearing, indicating purposecation and the will anothingshows
nephews anyof devolution to the oftestator’s and nieces defeated

upon any contingency.share Aside more orfrom the less estab-
presumption in construinglished a will a vacu-that “the law abhors

intestacythe result ofum,” vestingsuch an would a of the sharesbe
inpart theyin those were defeated,whose shares since would be

testator, survivingof the and the excludingheirs-at-law theirclause
anyfrom thereinspouses partinterest in nullified.would thus be

anyThe result is that literal issurvivorshipand unconditional
with reference to“insensible external And ac-circumstances.”

ofceptance survivorship by suggestionsuch a not the thatis forced
maytestatorthe not understood of lan-have the force and effect the

of theguage may contemplate possibilitieswill and have failed to the
would provisionswhich make its insensible. One is held to contem-

theplate force and of expressed mayeffect his whatever itpurpose,
application.in itsbe the in mindlanguageWhat he did haveshows

did contemplate goaland ofis the construction.
And amongselection three possible survivorshipsthese is not a

necessary adoptiveconclusion of and positive construction. With
principlethe in arrivingmind of meaning languageat the real of the

used, expression may disregarded,literalness of as well as of bewords
possibilitiesall three rejected may fairlyand if the be read toclause

produce a result conformitymore natural and more innormal because
the generalwith testator’s scheme property.for the of hisdevolution

Complicated phraseology express simpleis sometimes used to
thoughts, and simple ordinaryits translation into anexpression is

orderly processand function and of construction.
theWhat testator lapsemeant was that a share shoulddefeated

then be sayand added to shares not It fair tothe is thatdefeated.
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legateethe will treats the of a share aswhich becomes defeated
though theby testator,survived the other legatees taking the share.

This construction carries out bythe thetestator’s wishes as shown
poorlyevidence. languageHowever the chosen,was it doesused

express purposethe that no childless orbrother sister shareshould
in the estate actual enjoymentunless possessionand of the share

Marywere received. preventedDeath before enjoymentsuch and
possession, lapsed.and the Intestacyhence share throughof a share

bylapse provisionits was avoided the for the others as thedescribed
necessarysurvivors to take it. It is jointnot tenancy,to find a as

in 83Whelan,Fowler v. N. H. No among453. difference of treatment
uponthose whose shares the limitation operated andwas intended

their relative ofsurvival each other was of consequenceno or effect
provided they Mary.did not survive The thewill that es-shows

goes onlytate to brothers and surviving Marysisters toand those
leaving althoughchildren survivingnot her. All of it is thus dis-
posed Either Marya survival of or childrenbya survival wasof..
necessary. To the meetingbrothers and sisters either thecondition

givenestate is with title vested as of the testator’s death. The dis-
posal expresses thoughtthe that such of those named as met the test

or the ofof one other the conditions have subjectshould the estate
Mary’sto life interest. It is found that the testator had this testa-

mentary purpose and set it inforth the Thewill. used bearwords
this sense.

The that bycircumstance the “practicingwill was drawn a law-
yer” not toenoughis the adopted. mayovercome Itconstruction
well that thebe testator would have done in expressingbetter him-

if he hadself not undertaken doto so in terms of legal phraseology
naturally acceptedobscure to him but uponofbecause reliance the
lawyer’s implied they expressedassurance that his Awishes. law-
yer’s mode and maimer of expression and meaningexactitude of are

necessarily synonymous.not arguedit isWhen that if a certain re-
intended,sult were the testator would declared providedhave it or

simplein clear language,for it and it does not meet the Theissue.
of of expression.issue is translation obscure into clear
plaintiffThe is advised that Joshua’s and areWilliam’s estates

propertyeach entitled to one-half theof to be distributed.

discharged.Case

All concurred.


