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Heath, 470;Co. v. 81 H. 1 Morawetz, Corporations,N. Private ss.
517-521.

theJudgment for defendant.

Snow, J., did thenot sit: others concurred.

)Strafford,
2, 1930. )Dec.

HenryIda B. Bean v. K. Dow.
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D. Galloway Gallowayorally),Samuel Felker and Everett J. {Mr.
plaintiff.for the

E. for theorally),Conrad Snow and Thornton LorimerL. Snow{Mr.
defendant.

Peaslee, A right plaintiffC. J. of the to defendant’suse the
it,inwall, placeand to insist that it remain that could useso she

in agreement respective premises.some of the of themust rest owners
Edwards, 588; agreementv. 149 20 R. C. L. 1084.Everett Mass. Such

impliedsought existingto be from the the commonis situation when
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conveyed printingowner office to Thethe the defendant. claim of
plaintiffthe is that of that this structurebecause situation became

party buildingsa wall the titles to the two werewhen severed.
partyOne of a the adjacentdistinctive feature wall is that build-

ings supportare so that eachconstructed derives its from the com-
mon no buildingwall. There such condition Eachwas here. rested
upon separate Structurally, plaintiff’s buildingits foundation. the

independent wall,was of the defendant’s as to onesave small timber.
plaintiffThe use made of bythe defendant’s wall the was to enclose

openthe space building,at the end of her to itand there was attached
the finish of and atwo closets wash-room.

partydid a wall, ordinarilyWhile this not constitute as that term is
used, mightit an easement of character, thoughcreate similar of less
extent. theory partiesThe that the acts of anthe show intent to
grant rights openlyor reserve certain atexercised the time the title

severed, capable applicationis is great varietyof to a of situations.
partiesThe real What shouldissue is: the to such a transaction

conveyance Husseyas the theyfrom to Dow understand? Would
obligedunderstand that wasDow to maintain his wall as it then ex-

isted, Hussey therebyso that would have the end of his en-building
closed finish?supportand convenient forfurnished his interior

HusseyWould the thatthought right,had theybe no or would con-
template a ground?middle

The location street, changeswas on a business improve-where and
naturally expected.ments would be Hussey’s ofuse the wall was

not building,essential to the maintenance of his only.but incidental
In such a situation, one fair inference as partiesto the intention of the

contemplatedwould be they presentthat a ofcontinuance conditions
complaint by Dow, longwithout permittedso as he buildinghis to

stand as it was; libertybut that he was changesat to make hewhen
chose to do dueso, using doingcare and no unnecessary harm to
Hussey’s Whytebuilding. League,v. Builders 164 429; CherryN. Y.
v. Brizzolara, 89 Ark. 309.

And that the rule ifwould be the situation were to treatedbe as
creating partya In seekingwall. the origin rightsand nature of
respecting structures, itsuch has been that uponstated the law the
subject rightis an of that relatingextension to the of supportlateral
of insoil natural condition.its Union &c. Bank v. Nesmith, 238
Mass. argued right247. From it is party sup-this that' the of wall
port is analogyabsolute. But it is manifest perfect,that the is not

the breaks down where occur.comparisonand differences The state
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of natural; partythe soil is the wall is artificial. The per-former is
manent, degree temporary.the latter in some Being artificial and

assignedtemporary, the correlative attributes it byto the law should
ofdesignbe limited to the jointevident its is,creators. That the

doctrine of control,reasonableness should in the expressabsence of
agreement. rights"... the of the owners in it are found in their
presumed thangrantintention the of partyin mutual a wall, rather
by itclassifying with other estates and deducing qualitiesits from the
name given to it.” Everett v. Edwards, 588,149 Mass. 590.

deprived right improveNeither abutter is of the to property.his
mayHe to old new, doingadd his wall and build unnecessaryno

damage. Dixey,v.Matthews 149 Mass. 595. ifSo be ofit out re-
maypair, Partridgehe rebuild the whole. v. 15Gilbert, 601;N. Y.

Campbell 334;v. 4Mesier, GageJohns. Ch. v. Gage, 282,66 N. H. 285.
While restrictingcasesare to be found rights, denyingsuch the author-
ity makingto or responsiblerebuild the actor for damageall or re-
sulting loss, by negligencewhether caused or itnot, appears to us that
they inare not founded reason.

mayBut whatever the partytrue rule be to a wall standingas
upon the land of owners, byboth and made such in perpetuity the

implied grantsdeeds of the parties, cannot beyondbe extended that
which is in fact plaintiff’sreasonable. And since rightsthe here in-

implied,volved are all they necessity byare of limited the ofbounds
rightsreason. The depend uponasserted surroundingthe circum-

stances, and modern ways doingconditions and of en-business are
titled to Morris,consideration. Hieatt 10v. Oh. St. 523.

While amongthere is a difference the authorities to the natureas
of rights respectingthe party wall,a theory appearsthe true to be

rightthat the of in part upon propertyeach that the of the other is
an Theeasement. extent of such easement should be determined
by applicationthe of the (Olcott Thomp-doctrine of reasonableness v.
son, N. 154), by arbitrary supposed govern59 H. rather than rules to

particularthe partyeasement called a in wall. In theright a numer-
discussing rightous particular thingdecisions the doto some with or to

a party wall, there has been a effort toconstant demonstrate that the
conclusion reached was reasonable. This correct test has been more

appliedoften than named.
the ques-When wall is on the land of both there are troublesome

touching repair rebuilding parttions or of onthe the other’s land.
There is no such issue here. The wall was on the defendant’s land.
Such theright easement, uponplaintiff imposedas had was an the
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thehand, the defendant ownedproperty. On the otherdefendant’s
situ-plaintiff’s easement. In such asubject only to thewall,whole

the of an easementrightto the of ownerquestionation no arises as
usein in to have the fullchanges the servient estate orderto make

simply that ofThe issue here isrighthis therein or thereover.of
in-changesright of a servient estate to make whichthe of the owner
Itmight desire.owner of the dominant estateterfere with what the

dominant,interfering right the butquestionnot of with the ofis a
thelegalthe limit of domination.rather of

impliedrightsthepointed the rule of reason delimitsAs before out
rights.situation, as exercise of those Casesfrom as well thethe

wall,partyis aprimary inquirythe is whether thereholding that
affirmatively, that fixed limitationsand, this is certainwhen answered

wall, authoritynot here.apply partyis areof conduct because there a
to with on basishere is whole matter is be dealt theThe rule that the

thereof.implication rightof and reasonable exerciseof reasonable
waygo longaMorrell, 255, might thoughtDoe be tov. Smith
thesupporting the rule thatsustaining of the theoriestowards some

by reason.is and not limitedright of the dominant estate absolute
house,half of a thepartiesIn each of the owner ofthat case the was

stairwaythrough door, entry, andrunningdivision line the front
re-and not worthchimney. half became untenantableMorrell’s

hazard,fire or-wards, dangerousit adeemingand the firepairing;
Thereuponrendered innocuous.repaired,dered it or otherwise

unnecessary damage; byand Doedown, doingMorrell tore it no suit
uponA the that Morrell’srecovery groundfollowed. was based

sense; Doeabsolute,not in an becauseestate “is his own exclusive
reasoning16. This failsrighthas a to the of it.” 258.enjoyment

rightinhered in toto consider the lack of absoluteness which Doe’s
tangible property.the as in Morrell’s title to theeasement well as

that wasIn the notes to it to be conceded Morrellthat case seems
anrepair. uponnot relied asbound to The decision has never been

anyand in it that had easement be-authority; so far as holds Doe
the it isyond half of housethe reasonable continuance of Morrell’s

disrepair had re-maynot to It be if the state ofbe followed. that
faultkeep repair,sulted from the defendant’s failure to in reasonable

finding, it ison his could in the absence of suchpart be found. But
holding rightsthatperceive any grounddifficult to rational for Doe’s

Nesmith,had &c. 238 Mass. 247.been invaded. Union Bank v.
284, that Doe would282,The in v. N. H.Gage Gage,statement 66

remedy repair by Morrell,to would beequity compelhave had a in
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that Morrellif also true that the conclusion invadedsound it were
rightsBut therights by tearing down were sound. correlativeDoe’s

hardly per­partiesof the there could be deemed to beand duties
beyondpetual. repair,The time would come when the old house was

obligationMorrell’s,on as well as and then all would beDoe’s side
contemplation dutyan end. It is certain that there was no of aat

reasonablyrepair part, kept repair,after Morrell’s in became unfitto
par­Thefor further use. law is not so unreasonable as to treat the

agreement extending unexpressed beyondas an term thereofties’ the
contemplatedof reason. The element of termination of thebounds

involved, consequentexistence of the structures and the ofcessation
(Bartlett Peaslee, sharplymutual relations v. 20 N. H. 547), differenti­

fromMorrell, cases, groupedates Doe v. the mill-dam with which it is
in Gage Gage. right by implication,v. Where the itarises ceases

buildings.of theupon Kruger,the destruction Heartt v. 121 N. Y.
386.

problem implication rightIn the of the of ofsolution reasonable
questiongranted reserved, sufficiencyor a the ofarises as to the evi-

granta findingdence to sustain of or reservation. It cannot be
would right. largefound because it be convenient to have the A

necessitydegree Boss,of must be N. 476,shown. v. 76 H.Sandford
It partiescases cited. must be such that neither of theand could

reasonably thought right granted. Necessityhave that the was not
notshown, right,because it creates the but because it fur-must be

satisfactory proof of the understanding parties.of the Thenishes
right granted parties agreed.or reserved the sois because Their

by necessity.is shown the fact ofagreement
contracts, meetingin other there must be a of theHere, as minds.

may only theoretical, partyIt that consensus be since theis true such
of But theinterpretationto a reasonable his acts. same is trueis held

sayOne is not heard to that he did not under-of verbal contracts.
might reasonablythe partyto mean what other un-stand his words

mean. In theto both cases standard is external.derstand them
concurring merelyproved, wayintent is it is a short ofa“Where

by mutually intelligible partiesconduct the ex-showing that have
toeach the other.” Woburn Bank v.pressed themselves National

172,N. H. 176.Woods,77
standard, taking surroundingand all theby this circum-Judged

itconsideration, partiescannot be concluded that theintostances
obligeddeed understood that Dow was to main-Hussey-Dowto the

being byof the incidental made offor the benefit use ithis walltain
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Hussey. Seeking to impose upon impliedDow a certain understand-
ing, uponit granteeis incumbent Hussey’s to show that Dow could
not in reason have theunderstood matter Failingotherwise. of this,
she fails to make out her claim against him, aspectin this of the case.

The rightdefendant had a removeto his forwall, purposethe of
building a and In doingnew better one. this, he was bound to re-

inflictingfrain from damage upon plaintiffthe by conducting opera-
way.tions in negligenta heWhether could remove the wall and

space permanentlyleave the open, and plaintiffwhether the will have
righta to attach finish the wall,to new are questions presentednot

in this case.
It the foregoingfollows from considerations thethat verdict must

be set aside. It will open plaintiffbe the retryto uponto the case
the issue of negligence.

Exception was also taken to the exclusion of Hussey’sevidence of
Dow,to atstatement the time of the conveyance to him, that he

might his buildingremove hewhenever chose. this re-As evidence
solelylated rightto the issue of remove, presentedto question bythe

exceptionthe becomes immaterial.

Verdict set aside.

Snow, did notJ., sit: the others concurred.


