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(Mr.John R. McLane and John P. Carleton orally),Carleton for
Societythe Hampshirefor of Forests,the Protection New in favor of

the bills.

Foster & Hampshirefor the New inLake, Grange,State favor of
BillHouse No. 406.

Jan. ,7­
1930. }

Opinion theof Justices.
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April 18, following1929,On the resolutions were adopted by the
Senate.

To Supremethe Justices the Court:of
legislature providedthe of for appointmentWhereas the of a1927

special study general subjectcommission to the of state and municipal
report present legislaturetaxation and to to the findingstheir and

expediency revisingrecommendations as to the of or amending the
laws;taxexisting reportand whereas said commission has amade to

legislature incorporatedthe and its sundryrecommendations in bills
generalthe ofaffecting system taxation which are now before the

andSenate; whereas serious doubt has arisen as to the constitution-
ality provisionsof various of importantthese bills and it is that the
question constitutionalityof their should be settled in advance of

enactment;their and there timewhereas is not to anreceive answer
questions the adjournment presentto these before of the session of

legislature,the now therefore be it
Resolved, presidentThat the of the be and herebySenate is directed

opinions justices Supremeto the therequest of of the uponCourt the
questions arising nowunder these several bills before Senate,the to

401,House Bills and and5,10,18,15 particularly uponwit: Nos. the
questions below,enumerated and to therequest justices to render

mayopinionstheir as soon be convenient so that the subjectas matter
may upon special regularacted nextbe at the or session legis-of the
lature.

any provision1. constitutional be violated by imposingWould a
in Billtax, provided draft, uponas House No. 13 in new the fran-

property gasand of and electricchises, estate utilities conducting
in this state?business
ta,x may imposed provided in2. If a be as said bill is it rendered

by proposedmethod ofunconstitutional the distribution in said bill?
question negative,1 in the3. If be answered is there a franchise,

any physicalin to thepropertyor addition assets of such utilities,
mayconstitutionally subjectbe made the ofwhich taxation?

provisionany by4. constitutional be violated imposingWould a
draft, uponin Bill No. 10 new thetax, providedas House in earned

income of individuals whatever source derived with reasonablefrom
expensesand for certain andexemptions deductions incurred allow-

dependents proposed in saidances for as bill?
satisfy provisions ofnecessary5. Is it in order to the the constitu-

exemptionstion the rates same on all classes ofthat and be the in-
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derived fromon incomeincome andon earnedfor instancecome, as
other sources?

by generala actviolatedprovision beany constitutional6. Would
enterof whichtimber, ownersstanding thefrom taxationexempting

upon the severancea certain feepaytowith the stateinto a contract
in new draft?Bill No. 5provided in Housetimber,the asof

un-it renderedisconstitutionalexemption of timber beany7. If
acresmore than fiveonly to tracts ofby making applyitconstitutional

more thanmade to coverto beno such contractby permittingand
Bill No. 5?in Houseprovidedany year, ashundred acres in onefive

constitutionally sub-good anyof trade or businessIs the will8.
of a trade orgood willso,If can theby legislature?theto a taxject

gross receiptsof thepercentageprima by abe measuredbusiness facie
of the trade or business?

provisionany constitutionalgood is taxable isIf will9. such
shopkeepers,merchants andimposing upontax retailby aviolated

in Bill No. 401?proposed Houseas
of aproceedstheto distributefor the state10. Is it constitutional
pro-15,Bill No. whichin Houseproposedmannerstate tax thein

to theappropriatedthe therefrom bepartthat a of revenue(a)vides
work; (b) partaimprovementforestry forestryfordepartmentstate

ofthe maintenancehighway departmentthe forappropriated tobe
educationalto the statehighways; part appropriateda(c) bestate

partafacilities; (d)the of local schooldepartment equalizationfor
by exemptionfor tax lossa reimbursementto towns asdistributed
constitution);to theexemption not in contraventionsuch is(provided

of the seve-to the towns of residencethe balance be returned(e)and
paidtotal taxin that the amount oftaxpayers proportiontheral
paidof such taxto the total amountby residents of such town bears

ain the state as whole?
imposing a taxbyany provision violated11. Is constitutional

to theby and distributedand collected the statewhich is assessed
needs, proposedasrespectivetheir(1)towns on the basis ofseveral

the15, (2)2 Bill or onparagraphs of House No.(b) (c)in and section
paragraph (d)exemption, proposed inbyof their losses asbasis

in such towns con-thereof, proportionreference to the whichwithout
apaymenttoward the of such tax?tributed

hereby ispresident of the andResolved,Further That the Senate be
of theforegoingthe resolution to eachcopydirected to furnish a of

commission,copiestogether reportthe of the interim taxjustices, with
thereon.governor’s messageof the to the Senatethe several bills and
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returned:following answer wasThe

Honorable Senate:To the
supreme court, make the fol-of theundersigned, justicestheThe

your adoptedin resolutioninquiries, containedyourtolowing answers
18, 1929.April

prob-a field ofquestions relate cover widetheThe bills to which
undertaken to review all thehave not billstaxation,in and welems

they may objectionableperchanceif betoeveryin detail ascertain
provincenot conceive that it is ourdorespect.minor Wein some

Justices, 289 Mass. 606. We have confinedOpinion theso.to do of
specified yourintopics questions,the to-dealingto withanswersour

suggested argu-in the briefs andas have beenwith such othersgether
of counsel.ments

indicated,above we have not con-are limited asour answersWhile
reply your inquiriesto would be acategoricalmere fullthat asidered

proposalsTheduty youras constitutional advisers.discharge of our
departure presentfrom the methods ofinvolve a wideusput before

closely related,They appear and,to be as ain this state.taxation
Theylargely interdependent. signifyproposition, to bepractical

plan; andgenerala we assume thatputto into executionan effort
the desiredprovision objectionable,is but resultparticularawhere

youway, wouldreached in another and constitutional tobe wishcan
H.Justices, 566,the 81 N. 570.Opinionthereof.advisedbe of

by represent-andadopted the senate the house ofprocedureThe
replies during legislative session,a has affordedrequestingin notatives,

investigationfor and consideration. Counselample opportunity
opportunity, many problems;as to of themade full use of thehave

greathave been of assistance.thoughttheir and research Weand
questions, especially relatingthe those to anregret uponthat some of

argument.oftax, have not had the benefit adversativeweincome
in order.up questionstake the numericalWe
utility layproposes1 The tax. The bill to aQuestions and 2.

average throughoutupon gas and electric utilities at the ratetax
physicalwhere thestate, and to distribute to the several townsthe

propertyequalamount to the tax on that atproperty is situated an
money pur­for localrate. The so distributed is to be usedthe local

tax, consequentlya town and must51arguedIt is that this isposes.
State,R. R. 60(Boston,the rate Concord &c. v.be assessed at town

equivalentthe the of the87, 95); althoughN. H. that town receives
rate, may moreutility averagethe at the which betax,local is taxed
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respect proposedthe act doesrate; that in thisthe townthanor less
portionthe of theand thatrequirement,meet the constitutionalnot

the localmust laid at rate.goto to the towns bewhich isassessment
Boston,the inscope effect of decisionthe andorder to determineIn
innecessary to examine it someState, supra,R. R. it is&c. v.Concord

railroad tax waswhich thestatutory provisionsThe underdetail.
toproportion“in thetax to laidwere that the was beassessedthen

inand citiesproperty ... in the several townsof othertaxation
Laws, 62, 1),c. s. and was(Gen.located” torailroad issuchwhich

totowns, parta of the balanceone fourth to thosedistributedbe
according proportionthetoin the road was ownedwhere stocktowns

(representing non-owned, and theso remainderwhole stockof the
(lb. s. 7).to the statestock-ownership)resident

by ofthe state boardappeal from the assessmentrailroad’sThe
in of a taxby referees, reported favorwas heard whoequalization

i.e. at the rate in thestatute,the directions of theaccording tolaid
property. pointThe de-that railroad hadtowns whereinparticular
remain in the state treas-partthat a of the tax was tosincewascided

wholly that ofdeemed to befunds, the tax could not beury as state
inand that the at the rate thosetowns, hence assessmentrailroadthe

unconstitutional.wastowns
state,thethroughout“a uniformthat state tax must beThe rule

throughout thethroughout county,the a town taxcounty taxa
by a discussion as to95) was stated. This was followedtown,” (p.

decidedmighttax a whole It was notnature of this as be.thewhat
express terms leftquestionnot a state tax. That was inwasthat it

found, parties oppor-are have anthe facts the will“Whenopen.
question whether, purposeheard on the for the of assess-totunity be

tax, triple (p. 97).a or of a character”the tax is statement,
to the townsopinion part paidin that no statement that theisThere

upon subjectAll the is thatis a town tax. that is saidby the state
bearingmade of the tax when collected is evidencedisposition“The

(p. 96.)question.”thaton
by makingthe enactment of the statutewas followedThis decision

average throughoutat the rate the state. Lawstaxablerailroads
by the courtThere has been no further consideration1881, c. 53.

Although referred to hasvalidity of either statute. the caseof the
only.very frequently, it to incidental mattershas been ascitedbeen

byauthority propositionnot for the that reasonthat it isfollowsIt
levyproposedfor a the wouldprovision distribution to townstheof

a town tax.necessarily be
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why propertythe of thesereasons utilities shouldare evidentThere
piecemeal. justi-than There iswhole, rather abundantas ataxedbe

of thetaking property locally,this out class taxedin forfactfication
throughoutrate the state. Thisaverage propo-taxing it at theand

by everyone.to be concededappearssition
tax, question presentedas thebeing properly laid a stateThe tax

by destroystate is such as toof the tax thedistributiontheis whether
part tax,aand make it intax,a local whichas stateits character

at the local rate.laidmust be
paid equalizationthe tax be into thethat wholedirectsThe bill

the paymentof the tax and intofar, in the assessmentThusfund.
strictly a ques-relates to state tax. Theproceedingfund, thethe

thatvalidity of the of fund are con-the distributionrelating totions
questions eleven. Itto ten and is sufficient forin oar answersidered

conclusion that the distribution is with-to ourpurposes statepresent
power.legislativein the

utilities, provisionofoffered, in behalf the of thebeenhasCriticism
a forproperties,of their as basis the contribu-local assessmentfor a

perceivedo not how thisby the state. We concernstion to the town
directlypays its tax to the state. The amountItutility’s rights.the

by appraisal, accuracythe thenot affected localpayment isthatof
the state and the town.solely an issueis betweenof which

ifput happento what would the sum of thehas been asqueryThe
put upon property bywholethe valuation theexceededappraisalslocal

processesboth of twoOne or corrective wouldcommission.the tax
mightThe tax commission the localin motion. reviseputbeprobably

themight appeal from undervaluation of thetheand stateappraisals,
every content, mightIf one rested the statecommission.by thewhole
to the more itupon to contribute towns than received frombe called

applicable higherwhere the local wereutility, ratesparticularlythe
might valuation,This result from errors inaverage rate.than the

appeal, findings utility’sor from that the con-to withoutsubmitted
intangible had partvalue in fact a thethe become oftention, that all

particularprovedhad to true in thetangibles, been be case.thevalue of
franchises, By expressof etc.Taxation constitu-Question 3.

II, 6,Pt.are taxable. Const. art. Amend-franchisesprovision,tional
declaring that franchises are did not1903. But taxableofment

no there is nothinga franchise has value to tax.any Ifvalues.create
H. 565. itJustices, 561, value,82 N. Whether has andOpinion theof

Anpure questions of fact. ad valorem taxarethereof,the amount
is constitutional.upon such value
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in thisby the use of the term franchisesdo not understand thatWe
a cor-any include the mere franchise to bepurposebill there is to

franchises,solely public utilitytoto referporation. It is understood
or individuals.by corporations, partnershipsheldwhether

areto the effect that such franchisesArgument has been advanced
exclusive, theright granted is not becausenot taxable because the

physical property, because rates andvalue thereof attaches to the
authority franchisescharges regulated by public and becauseare
making purposes.for ratecannot be treated as assets

in the sense that thegrantit is true the is not exclusiveWhile that
competitor, it is also true that thegive grantstate cannot a like to a

public utility legislation againstand control ispolicywhole of modern
any grant. theory, competition mayIn have to be met.such second

upon by everybody,practical proposition,As a known to and acted
competition permitted. Countywas said inno will be As Grafton

State, element of in an330, 332,Co. v. 78 N. H. one value such&c.
enterprise price competi-is that the at a fair withoutowner can “sell
tion.”

bill,franchise, meaning right grantedA within the of this a byis
public authority doto that which would be forbidden but for such
grant. Other are in 26 J.definitions collected C. 1008.

suggested authority public utilityIt has been that to do a business
the character here franchise, priorof involved is not a since to 1911

right passed merelyit was a common and the act then regulates the
right.of such The prohibits publicuse statute the exercise of utility

“permission approval”functions until the publicand of the service
commission have been Theobtained. commission are limited to

authority ingranting theycases findwhere shall that it will be for the
good,public grant “right,and the as a privilegeis described or fran-

1911, 164,Laws c. 13; 1913, 145, 13; L.,chise.” s. Laws c. s. P. c.
240, 21,ss. 24.

rightIt also that common,is said the is still since openit is any-to
procureone to like if hepermission,obtain can the requisite find-

bying the commission. It practicalis conceded that as a proposition
finding because,no such can itobtained, said,be is the business is a
monopoly. policy keepnatural The has tobeen it a monopoly for

monopolysound economicreasons. The is not in the course of nature
goodof designedbut business. Its maintenance is promoteto

by furnishing protection againsteconomies things prompted by
nature.

any event,in monopolyBut whether isthe natural or artificial, it
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utility right. acquired byIt isbelong to the as of commondoes not
it has taken out of thegrant.state’s It is desired because beenthe

itmay givecharacter value.right;of common and its exclusivefield
byUpon terminologyit or whatever itwhatever foundation rests

existingunderis-described, unquestionedthe fact remains that law
grantedprivilege duplicated.once will If the theoreticalnot bethe

competing grant thoughta be to fromright to obtain could detract
already made, found,of the one and the fact were so thevaluethe

accordingly.the latter would be reducedvalue of
by precisenot theThe matter is to be settled a discussion of mean-

phrases. youor it to knowing of words We take that wish whether
privilege givenfranchise” these utilities is“right, property,orthe
you lay opinioncan a tax. In ourwhich it is.upon

righthas made the aComparison manufacturingbeen with to use
of publiclacks the essential element that in the case theThisplant.

utility grantA of tocompetition rightis excluded. the make all the
England one,used in New would be acloth deemed valuablecotton

price subject publicthough charged regulationthe to be was toeven
yield profit, thoughto a and evenlimiting it what would reasonable

everyonea notpublic right, exercise,had which knew it wouldthe
field.competitors to theadmitto

241,in Laws, chapter 10, fran-provisionThe Public section that
(ifcapitalized making purposesbe for ratecannot constitu-chises

prac-their value. But it is true that thetional), of course limits still
carryright stabilityontically to a business of assured atexclusive

profit in and somethinga reasonable is of itself oftermedwhat is
for a largeis often sold sum. Stocks of concerns withItvalue.

once be areequipment replacedwhich must at sold forantiquated
junk. companiesthe value of the Stocks of other whichmore than

nothing beyond securing a payingfranchise and in thehave done
par.often sell abovecapital stock

uncertaintyallarguments advanced tend to show the and lim-The
privileges by public utilityconferred a Inof the franchise.itations

upon grantedthey franchises,are “burdens the diminishingfar asso
they assessingare “to be invalue,” considered the value of thetheir

ofpurpose Railroad,for the taxation.” v.property State 69. ..
theygivenin a49. Whether case demonstrate that the35,H.N.
questionais, stated,no as before of fact. Ifhas value theregrant

nothingis to tax. If there is value,there it could taxedbeno valueis
provision to,constitutional before referred andthe would beunder

under this bill.taxedlegally
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prescribedthat the class iscontention has been madeThe further
are taxed otherof these utilitiesnarrow, that if the franchisestoo

classify propertypower legislatureof the tomust Thefranchises be.
validity of its exer-one, and thetaxable or non-taxable is a broadas

propertyofquestion.in Classificationrarely been calledcise has
So, too, classificationalways recognized proper.asby kind has been

Tax, long1 s. 280. Sopermissible. Cool., asby use is said to be
demarcation, attemptand there is no toa reasonable line ofthere is

owners, legisla-thetaxability depend upon a classification ofmake
Opinion Justices,the 82power supreme.in this matter istive of

561,N. H. 574.
“Propertytersely expressedrule in one of the briefs. canThe is

taxpayers Thepurposes.for tax The cannot.” testbe classified
strictly property.to thetaxability proposedfor here relates That

utility”with suchwhich is “owned and exercised in connection is
subject property taxed, althoughthe is not somade to tax. Other
by utility.theowned

personalinlanguage “EveryIt is true the of the is the form:bill
pay.” provision. . . the is forperson shall But read as a whole the

property.of a of It taxed because used in thetaxation class is de-
utility engage in thepublicscribed business. No one not a can busi-

(P. L., 236, 4; meaning pro-ness c. s. c. and the of thelb., 240, 21),s.
inposed though property publicact is the same as it read “all used the

utility business shall be taxed.”
argumentThe the stock in trade tax,advanced would invalidate

p.Laws, 1797,has been in use since ed. 202. Stock inwhich 1791.
taxed itmerchants, sup-trade is to but not when becomes household

dealer,Live in not of a farmerplies. stock is stock trade of a but who
it toraises sell. This statute received extended consideration in

340,N. H.Whitefield,Mountain Fur Co. v. 77 and thereWhite was
bymuch discussion as to the nature of the use described the statute.

according permissible,If reasonable classification to use were not the
opinion dissertation, thewhole would be an academic and conclusion

propertythen reached that the test to determine whether certain
inquiretaxed in as to the charactercould be as stock trade “is to of

wrong.(lb., 343)the owner’s business” would be
thoughUse as a test has also been treated as it was constitutional

considering taxability propertyin the of certain oflocal railroads.
Franklin, 459,Boston & Maine N. H. and cases cited;Railroad v. 76

TheConcord, thingBoston & Maine Railroad v. 78 N. H. 463. same
(Newtelephone companiestrue the Eng-is as to similar situation of
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Manchester, N.Company 166),v. 72 H. and as to inheritanceland &c.
upon (Carterto v. N. H.legacies Story, 34,charities 76 and casestaxes

exemptionsapplication of a like test for tax fre­cited). The has
Youngindealt with the same manner. Men’s Christianquently been

cited; Mary’sN. and casesKeene, 223,v. 70 H. St. &c.Ass’n School
436; Roxbury,H. 81 N. H.Concord, 332; Piper80 N. Keene v. v.v.

N. H. 107.Meredith, 83
that the of thetheory has been advanced value franchise at-The

estate,part tangiblea the andto and becomes of that thereforetaches
It is trueappraised separately. of course that theit cannot be bill

bypermitting double taxation fran-callingtreated as thecannot be
tangibleofpart estate,concern a the tax-goingand value andchise

separatethe asuch, treatingas and then same value as item toing it
utility’sThe of all theagain. propertywhole value is alltaxedbe

any danger mayin Whatever there ofcan be taxed event. bethat
practical problem fact,of to met andis a be dealt withduplication,

the a questionare made. See discussion of similarappraisalswhen
power Mfg.in Co. v. H.Strafford,and water Cocheco 51 N.as to mills

necessary interdependencewhere it is to consider“In a case455.
one of fact.”problem adjustment Arlingtonof fair isvalues, theof

148,N. H. 156.Salem,v. 83Mills
commonlyintangible property, which is underto includedAs other

conceded, upon authorityit isvalue,”concern the“goingtermthe
State, 330,N. H. thatCounty &c. Co. v. 78 such interestsof Grafton

it that thesetaxable. But is contended items alsoof andare value
enhancing the value of realmerely estate,as andbe treatedshould

apartvalued from the It issomething realty.that should benot as
in instances there is a close relationtrue that most betweenprobably

theythat areby inseparable,it no means follows or thattwo; yetthe
property in alltangibleof would coverthe casespropera valuation

the concern.goingofthe whole value
electricity notgeneratingused for is made worthplantA steam

by largethe fact that havereproductioncost of sumsmore than the
upexpended buildingin an extensive demand for elec-profitablybeen
of on aBeyond plant reproductionthe valuation thetric current.

interdependencean of value.not evenbasis, there is
for ishand, powera which there no other usewaterOn the other

value to it because of like ex-to have had addedmay fairly be said
ofpresents interdependenta a casesituationpenditures. Such

might thatinstance it true neither wouldIn an extreme bevalues.
use,nomightthe other. There be otherwithoutanyof valuebe
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power;or for the and thepresent prospective,either water demand
upon atelectricity might pricebe a below that whichfor based cur-

givesrent be otherwise furnished. The combination value tocould
and, suggested, assignment proper partthe of theeach; as before to

finding process.the real estate is a fact
our thatopinionIt House Bill No. 13 is constitutional.is

Questions personal pointed4 and 5. of AsTaxation incomes.
Opinion Justices, 561, 570, seq.,in the the 82 N. H.out et all incomeof

Theymust be laid at a common rate. must betaxes also laid as of a
the exception noted, proposedcommon date. With hereinafter the act

to the andlimitations,conforms these since the date of assess-rate
in existingment are the same as the law.

exemptionsThe to intangiblesas earned incomes and incomes from
in Opinion Justices,need not be the amount. the supra,same 573of

seq.et
proposed exemption $3500The of for of a family, plusthe head

dependent, inappears$400 for each to us to of per-be excess what is
question presentedThe topower exemptmissible. concerns the be-

cause of the amount of income thebyreceived individual. It does
power grant general exemptionnot relate to the to a as to a certain

personal exemptions granted uponof income. are theoryclass Such a
everyone should have a of and,that certain amount income tax free,

generalinexcept way, theya have no relation to the nature of the
ground uponincome. The a quantitative personalwhich substantial

exemption exemptedis here sustained the party pooris that is too to
Itpay. person havingdoes not seem to us that a $2000an income of

poorsaid to he oughtcan be be so that not to expenseshare the of
government citizens,with his fellow ofso far as the hisexcess income

$2000 excess,over is concerned. to that he justlyAs cannot be con-
public charity.to be entitled to poorsidered He is not so that his

upontax oughtnormal that excess to be of poverty.abated hisbecause
dutyThe to contribute to governmentthe maintenance of is a pri-

mary one, performancethe of which is tonot be excused for light
reasons. It is also to be inborne mind that our constitution does

ofpermit laying graduatednot the a or progressive tax. A levytax
anybe here upon theorycannot sustained that the richer one is the

higher his tax rate should be. State,Williams v. 81 N. H. 341. It
only upon groundthe anyis narrow before stated that substantial

toquantitative exemption the individual can be sustained.
foregoingIn of the presentview considerations, and of the and

prospective purchasing power money,of arewe led to reconsider the
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1927, amount. The housein so far as it relates to ofgivenadvice
opinionthat inclined to therepresentatives were then advised we

exemption $2000of could be sustained. The mattergeneralathat
validity any quanti-was the of substantialunder considerationthen

difficulty attempt-inexemption. Attention called to thewastative
expressed were declared tolimitations, and the views being to fix

only. Justices, 561,82 H. UnderOpinion the N. 570-575.tentative of
advisory opinions adju-the are notcircumstances doctrine thatthese

presented applicable.isupon questions peculiarlythedications
amounts, itexpressedfix limits in concreteattempting to isIn

facts, tonecessary to with and different minds will come differ-deal
legislative not declared in-A enactment is to beent conclusions.

power the isof unless conclusion estab-for lack constitutionalvalid
304;Flanders, N. H.doubt. Rich v. 39beyond a reasonablelished

Justices, 611, Applied situation,N. H. to thisthe 77 617.Opinion of
givenainquiryinto an whether we think amounttest is resolvedthe

mightmen think came within the reasonsome reasonableis one which
permitted, though we thinkis,If its is even thethe rule. it useof

be found otherwise.fact should
$1200exemptiontest, opinionare of that an ofApplying this we

dependents largeis could in reasonperson without as assingleto a
limiting ofprinciplethe the exercise thisthought to be valid underbe

mightreasonable men conclude that theWe also think thatpower.
exemption familiespermit largerwould a for those with orprinciple

largestidea cannot be to raise the ex-dependents, but that this used
$2000.exceedingaemption to sum

$2000upon exemptionthe of tofound whichgroundNo has been
can The individual bene-(section 10)trust be sustained.privatea

ficiary may exemption enjoy,the as other individualsgivenbe same
taxability of of thesenothing The the income trustsmore.but

directlyit if the were receivedthe same as would be incomeshould be
by the beneficiaries.

proposed income tax would be in-suggested that theIt has been
uponupon only,laid individuals and notit would bevalid because
126,State, N. H.pointed out in Conner v. 82corporations. It was

determining shall taxed becauseare in who bethat there difficulties
hand taxtaxation on one or failure to atthe of doublepossibilityof

mightcorporationsit thatIn that case was decidedon the other.all
upon received,dividends and interestfrom the class taxedexcludedbe

receipts passedare on to stockholders andtheorya that suchupon
them.taxed to
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provides forItpresents a different' situation.lawproposedThe
transactingofin the courseincome earnedof certainthe taxation

madeimprovements and bettermentspermanentand thatbusiness,
to de-taxpayer are not beof thevalue of the estateincrease theto

taxing corporationsinequality of notThegrossfrom income.ducted
Improvementspresentthe law.here than undermore markedis

surplus in theor a heldcorporate estate,upon thebettermentsand
theystockholders, and wouldpassed on tonot betreasury, would

theyincorporated, whereasif the wereescape taxation businessthus
owner.case of an individualtaxable in thewould be

permissible to excludeto that it is notreason it seems usFor this
uponsubject to a tax businesscategorythe of thosecorporations from

candouble taxation of incomeinequality by reason ofAnyincome.
paid by suchby exempting the dividendsavoidedbe, be,shouldand

which is taxedthey paidare out of incomein far ascorporations, so
failuretaxation northen neither doubleThere will bein this state.

presentthethe defect inprovisiona would obviatetax. Suchto
corpora-dividends, by localwhich receivedlaw,tax underincome

stock-paid dividends to non-residentby them in turn out asandtions
go tax free.holders,

applied to renttaxation of rents cannot beprovisionThe for the
althoughstate,thepropertyreal situated outsidefor the use ofpaid
acceptedalways theby a resident. It has beenrent is receivedthe

realty jurisdic-not within itslay upona taxthat a state cannotrule
TheGilford, 337,N. H. 349.WinnipiseogeeLake &c. Co.v. 64tion.

property. &c.tangible personal Unionprinciple applies tosame
473;Pennsylvania, U. S.194; Frick v. 268Kentucky, 199 U. S.v.Co.

Newton, N. H. 80.Winkley v. 67
601, it429; s. c. 158 U. S. wasCompany,v. 157 U. S.In Pollock

uponlaid rent is a direct taxthat a taxupon great considerationheld
Opinion Justices,thethe rent issues.the land out of whichupon of

aquestion, whether state could611,615, 626. While theN. H.77
the had norealty over which statefor the use ofrent receivedtax

in &c.from consideration Unionexpressly excludedwasjurisdiction,
points plainlysupra, logicthe of the later decisionsKentucky,v.Co.

provi­in violation of thea tax would bethe conclusion that suchto
States,Ins. Co. v. Unitedconstitution. Natl.of the federalsions Life

S. 501.Gillespie Oklahoma,257 U.508;U. S. v.277
astax income received com-opinion that a state cannotare ofWe

tangible personal prop-real estate orfor the use of eitherpensation
misapprehension,To avoidoutside the state.which has a situserty
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intangi-apply to the taxation oflimitation does notthat thiswe add
Hawley Malden,v. 232 U. S. 1.by residents.bles owned

yearallowing taxpayera to a fiscal21, useprovision of sectionThe
intaxpayers general plainlyin isprescribed fordiffering from that

equality understood and administeredprinciplethe of aswithconflict
in this state.

Billgrowing HouseThe taxation of timber.Questions 6 and 7.
exemption standing wood and timber fromfor the ofprovidesNo. 5

into a the toentering contract with stateupon the owner’staxation
Itstumpage at the time ofof the value severance.pay perten cent

bynot the limits fixed the con-that the act is withinentirely clearis
liability bargainato make tax matter ofIt undertakesstitution.

propertyof Othersoption of a certain class owners.at theand sale
unnecessary say upon thisIt to moreoption. seemshave no such

theory taxationthe whole ofplanThe is so at variance withsubject.
openinvalidity not to doubt.that its isin this state

underargument planin that the is sustainableurgedIt has been
H. That is notRoxbury, 81 N. 332. caseof Keene v.the doctrine

exemption to of a classauthority granting optionalan membersfor
laying uponof onemerely chargethe ataxpayers. It sustainsof

discharges publicanother, the latterpaidto to whenmunicipality be
are of to the former.obligations that benefit

inter­general publicmatter ofgrowingtimber is aThe claim that
only to amight laid,a tax be is truepromotionthe of whichest, for

may promoted to thepublic interest be thusextent. Suchlimited
Butten andquestionsin our to eleven.indicated answerextent

expended bountyas a to individu­power layto a tax to beis nothere
They1.Eyers Gilsum,v. 84 N. H.owners. Woolen Co.al timber

the manufacturer.no thanstand better
objectionable, we areplan proposed by the bill is thustheWhile
by enactment ofmay reached theopinion that a similar result beof
the of taxableremoving standing timber from classgeneral lawa

growthwhen the isimposing a tax thereon to be leviedestate, and
realty.thesevered from

pointed that the con-126,H. it was outState,In v. 82 N.Conner
power,taxingthe soamendment of 1903 had broadenedstitutional

upon factordependinglaid with incidence somethat a tax can now be
Justices, N. H.Opinion the 82ownership property.ofother than of

receiptthethe issue was whether567, In the Conner case561, 568.
It decided that ita factor. wasincome could be used as suchof
“ toquestionsOther assuggestion was made thatbe,could and the
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Themay 76.,arise.”present powerthe limits of this hereafter 133.
of matters as to whichpresent situation calls for a consideration the

opinion was then withheld.
Conneramendment,us as construed inappearsIt to that under this

uponmay legally upona tax be laid wood andState, supra,v. timber
the of a law would include a distinctive classevent severance. Such

applyproperty, imposed upon a certain event and wouldof would be
similarly bysupportedto situated. The classification would beall

uponreasons; dependand the incidence of the tax wouldabundant
toevent, property.a characteristic not common other

taxes,not and therefore theThis tax could be correlated with other
byimposedrate could fixed without relation that otherbe direct to

taxing Opinion Justices,statutes. the 82 N. H. 561.of
Denial of form of tothe benefits of this taxation owners of tracts

permissible.of less five or more five acres is notthan than hundred
of property exemptedSmall amounts are sometimes from taxation

presumed owner,of orpovertybecause of the the because the cost of
unreasonablycollection proportionassessment and would be out of

to Butthe tax. these have no Itapplicationreasons here. has
suggested povertynever been that was a for laying uponreason a tax
unfortunate; proposedthose thus and as to theexpense, provision

laying collectingwould manycall for and instead oftaxes one.
Nor can taxes be the taxpayerincreased in ratio because individual

property neighbor.owns more propertythan his All taxes on like
for purposes equal.and like State,must be Williams v. 81 N. H.

341.
Questions and8 9. of shopkeepers.Taxation retail merchants and

inquiriesYour as to questionHouse Bill No. 401 theinvolve of meas-
valuation,uring upon grossa tax in ofpart, the basis sales. The bill

as provisions validitydrawn contains certain as to the of which we
grave doubts.have It was said at the argument that the real ob-

inject impositionview was the somethingof as near to a taxsales as
permit.constitutional limitations would theThe structure of bill

gives further countenance to that idea. have upWe therefore taken
validitythe ofconsideration the of a tax upon sales.

you power byWe have hereinbefore givenadvised that the the
1903, placeconstitutional amendment of to the aincidence of tax

upon other ownership, imposingsome factor than limitedis not to a
upon maytax general power, appliedincomes. It is a to anyand be

situation affords awhich rational basis for a of theclassification kind
is, taxabilitythepermitted; that determination of of propertythe
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State,v. 82 N. H.ownership.” Conner“by other than meresome fact
126, 128, 129.

Justices, 611, 616,N.the 77 H. theOpinionout in thepointedAs of
legislaturegive “powerthe to im-wouldthat the amendmentview

amongor knownany of tax under heavenits kindpose in discretion
1902, p. bywas(Jour. Con., 597) advancedmen” Const.civilized

amendment, in the convention. Whileof theproponentsof thesome
propertystill relates toinclusive, power giventheis sincethis view too

amendment, interpreted,as heretofore con-yetonly;taxation the
power. Authority therebyisgeneralgrant of a andtains a broad

upon property,ad valoremtaxes incidentlay kinds ofgiven to various
may fairlyevent, be considered towhichupon some characteristic

property, so that the selection cannot bereasonably a class ofdelimit
itself some rationalarbitrary, if event affords basisrejected as the

impositionfor of a tax.the
somethingare called excises orsuch taxesIt is immaterial whether

dynamic static,thanthey are rather thatIn the thatelse. sense
happening of an event ratherupon thedependentincidence istheir

they may properly enoughproperty,ofupon the mere existencethan
uponbeing propertyof laid andIn featuresclassed as excises. thebe

imposition involves nothey taxes. Theirvalorem,ad are like estate
They long in usehave been elsewhere.strange principle.new or

to their use here.permitof 1908 wasobjectThe of the amendment
amendment describes.which theThey are the kinds of taxes

proveexcises, fact does notthey properly denominated thatIf are
presentpermitted.now The limitationall of arethat kinds excises

by of the amendment andlanguagethetaxing powerof the is fixed
upon economics. Theby bya of taxes authoritiesnot classification

excise, commodity,againstfor or“were not asked to votepeople
plainin terms invited to con-taxes, but wereprivilegeorsuccession

N.State, 341,81 H. 349.upon property.”a tax Williams v.sider
repre-the house ofpower limited,to is still thusBecause the tax

occupation privilegean or tax would bethatsentatives were advised
Justices, H. 561.Opinion the 82 N.unconstitutional. of

clearly presentupon the constitu-grossA tax sales comes within
hap-upon property upon thepower. a tax laidgranttional of It is

topropertyof from sellerPassageof event.pening a characteristic
to or thebuyer heir,from ancestorfairly comparableis with descent

indicating the trans-descriptive event,Each areceipt of income. is
recog-way. given generalAll areof in apropertymission distinctive

imposi-for theaffording sound economic occasionnition elsewhere as



577

madeupona salesopinion that taxtherefore ourof a tax. It istion
be constitutional.the state wouldwithin

taxing theprovision foraproposedIn income tax law there isthe
sales, thatupon grossupon If laidprofitnet a tax should besales.

omitted.taxpayers should beprofits of the class ofupon the sales same
tonearly asso identicalof two taxes would beThe incidence these

ourpermittednotof a is underin double taxation sort whichresult
any be sustain-In order form of double taxationconstitution. that

the taxesincidence of twohere, appearit least that themust atable
by separate and distinct factors.is determined

ex-ofproposed subjecthas been thefeature of the bill whichOne
tax asprobably in such a salesargument would be includedtended
to beproposedTheyou wish to consider. salesthe bill indicates

shop-keepers.” It is ar-those “retail andtaxed are of merchants
musttaxpayersthis of so limited that the selectiongued that class is

discrimination,an and therefore a violationdeemed unreasonablebe
made a tax wouldprinciple equality. Objectionof the of is because

upon and manufacturersonly,laid retailers while wholesalersbe
would be excluded.

of merchandise fromThe the tax is transfer ofgenerating source the
producer propertyto It tax theproposedthe the consumer. is to

during process, and the is fixed at the transferbut once this event
also, theappliedfrom the retailer. If the tax were to wholesalerthe

marketingput upon propertybe taxes in theresult would two the
itAssuming might lawfully done,that this be still remainsprocess.

practical provisionthe effect of such a is one which it wouldtrue that
proper for thereasonable to avoid. The situation affords a basisbe

State,legislative powerof the of 82selection. Conner v.exercise
126, 132.N. H.

respectfully request that wesuggested,For the reasons before we
validity ofanswering your inquiriesfrom further as to theexcusedbe

provisions contained in Bill 401.the other House No.
areQuestions equalization10 11. The fund. Theand taxes which

taxes,Bill No. allto be under 15 are stateproposed distributed House
ap-legislature mightforanybe to use theand could devoted which

money.propriate state
clearly legal. Itfor the isappropriationThe state’s forest lands

object projectin the threefold.that the state forests isis understood
andstreams, thereby improving powersthe flow of waterIt stabilizes

publicin the ofsupplies; providesit natural attractions naturewater
byit promotes growingand individualsparks, timberscientific
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practical example profit.ofthrough capability yield Anythe its to
legitimate objects expenditurearepurposesand all of these for the

public funds.of
state aprovision larger part highwayThe that the shall assume of

therefor,maintenance, appropriationand the are also lawful. Towns
state, governmentalgiven powersare of the certainbut subdivisions

government partcharged Anyand with some local duties. or all of
obligations may byand assumedthe local duties be the state. It is

legislative layto thepower upon state the full chargewithin the of
II Of it canhighways. appropriationsclass I and class course make
purposethe such ancarryto out of act.

poorerof to the townsgrantThe school aid is but an extension of
in a division thethe law now force. It is between state and the towns

power“Theof the of education. to distribute the public burden,cost
public property upon. to divide. . like that the the division of a

‘is, nature, purely legislative. generalin its No ruletown, can be
division,by equal and inprescribed, just cases,which an such can be

upona division must be themade. Such founded circumstances of
Chester, 524,Bristol v.particular 534;”each case’. New 3 N. H.

Roxbury, 332,Keene 81 N. H. 337.v.
of the inmunicipalitiesThe half the state which are richer in tax

hah,than otherpaying property enjoythe and therefore the benefit
righttax norate,of a lower have constitutional to a continuance of

present taxpayers anyNor have theconditions. therein such right.
poorlegislature mayThe annex a tomunicipality one,a rich and thus

latter; mayincrease the tax burden in the itor abolish all municipal
to the taxtaxes, levy equaldivision and make throughoutas the state

may governmentalIt do onepurposes.and for all this as to purpose,
many In anyor as to or as to all. none of the cases has individual
any legal complaint.fortaxpayer Havingcause powerthis to com-

municipality topel the rich assume a full share of the overburden
municipality, giveit can relief inpoor degree.of the like a lesser

provisionThe for a distribution to the towns to compensate for the
apresents question.loss of the timber tax somewhat different It

propositions bythree are legislatureseems that considered the to be
oughtfacts: the timber owner subjectestablished not to be to the

tax; oughtannual the not to lose the revenue,estate towns and the
supplyto it.oughtstate

accepted theoryappearsIt also to be the that the preservation of
growing interest, promotiontimber is a matter of state wide for the

largeat can be taxed.of which the state Whether propositionsthese
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athey have sufficienthere,are true or otherwise is immaterial since
A statethem.acting uponin inlegislaturebasis fact to warrant the

for constitutional.promotion projecttax the of this would be
taxin thiswaythe whichquestionThe more difficult relates to

is theproposed distributionwould be The for thedistributed. basis
act, thisBy anothergrowingfact that there timber in the town.is

non-taxability is de-by the town. Itstimber is made non-taxable
uponfallsThe losspromotioncreed for the a interest.of state-wide
func-assigned governmentaltown, performthe which is to all itsleft

town,in butthetions, onlynot for the of the taxable estatebenefit
it tax.also for of estate cannotgreater quantitythe benefit of a or less

tangiblethe tax ongive“... it is the almost universal custom to
toproperty situated, requireto andpropertythe towns in which the is

andnecessary propertyfor theprovide protectionsuch towns to the
“needspropertyTheoccupy chargethose who or of it . . .”have

Thepolice property.the same ...”protectionand fire as other
employed tomunicipality men“must educate the children of the

for themselves.”operate it and to carecare for those who are unable
Boston &The compelled protect” property.towns “are to the

Franklin, 459, 464, 465,Maine Railroad H. 468.v. 76 N.
addedlegislaturewe deem thesituation,As understand the the
help,great byburden too to the towns. If the state cannotbe borne

ofproject stated, beingthe oneproject,must fail. The as before
prop-interest, plainlystate-wide that the canit seems to follow state

gain iserly way Although local,aid in the theproposed. the loss is
ex-thought uponto to localbe state-wide. The town is called bear

penses its bor-because of the existence of the untaxed estate within
beingThe of bene-propertyders. existence and untaxed state of this

fit the thelarge, may reasonablyto state at the state assume burden
which would uponotherwise fall the town.

Rox-is, substance, presentedThe situation in in Keene v.like that
maybury, legislature81 N. H. 332. As there held theit was that

impose upon part public expensesone town a of the of another town
assignswhich are of to theformer, properlybenefit to the so here it

a put uponstate burden a town for the of thebenefit state.
By 13, publicsection 24 of House Bill tax is alsoNo. the utilities

paidto be into madeequalization fund;the and a is to bedistribution
to the towns money they severallyof so much as would have received

uponfrom a local public utility property town,tax in the which the
provisions locally.of the bill exclude from the This dis-class taxable

the is toto towns be sustained for reasonstribution similar to those
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legislatureproblem. again,tax Here theto the timberapplicable
and at thedesirable,of to belegala certain method taxationdeem
theuponloss it will entail townstime conclude that the whichsame

tothey uponnot to called bear.oughtone beis
exemptionin that the of timbermay said that the cases differIt be

interest, and that theretax is a matter of state-widethe annualfrom
tax; onlyutilityof that the reasonin the case theno such elementis

has re-to in the latter case is that the statethe townspaymentfor
propositionButproperty in the town. the toa tax from theceived

give controling weight the same. Thelegislature may isthewhich
in does not contribute topropertythere the town whichfact that is

propertyby the existence of theexpenditures necessarymadetown
the in cases.is same boththerein

to a contri-think this element alone is sufficient warrantWe that
the followsmoreto the towns thus burdened. Of course resultbution

pur-in timber it is clear a statetax,the case of the where thatplainly
theexemption. But state aid to relieve bur-byis served thepose

others, uponupon upon putand not or townsput townsdens some
by legislature. Ifdiffering degree amount, may grantedor be thein

im-legislature may rightlyisput upon the town one thethe burden
by appropriation permissi-an of state funds isrelief therefrompose,

ble.
money.granted very like thataspect,this the relief is as to schoolIn

towns,public imposed upon all the state aidsduties are butCertain
discharge obligations.in the of some of those Sopoorer onesthe

itupon equitable basis,a fair andlong as such aid is distributed is
legislative determiningofmerely where,an of the functionexercise

performance publicthe ofaggregate,the the burden incident toin
shall rest.duties

byprovidinglike manner for the wholeIn the statute contribution
by high­county, highway aid to a town therein which isas burdened

(P. L., 80, 4), alwayss. administered withoutway costs c. has been
constitutionality. Rye County, 268;as to v. 68 N. H.question its

County, H. in that statuteBridgewaterv. 74 N. 549. As cases under
“equity fact,is one of and to decided as one ofjustice,”the issue be

ofsupra, questionv. here it is like(Bridgewater County, 550), so a
character, byto the legislature.be decided

public utilitya to moreway,In similar the extension of service
places the costmaybe ordered, thoughremote it increases toeven

thickly principle is theunderlyingmore settled communities. The
equalizeThe “to orobject apportionis reasonablesame. so far as
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ofgrowth prosperitythe and theadvantages promote. . . and tothe
H.State, 83 N. 551.Parker-Young. Co. v.whole. . .”

average rate,at theappears to that a taxlegislativethe viewIt be
equitablemoreupon whole,as result in apropertieslaid these a will
thanpublicof the burden as-just apportionmentand of their share

arbitrarilyrates, de-upon partslaid and at different bothsessments
the to tax is to be taken fromby powertermined town lines. Hence

revenue;in a of and redistri-results redistributionthe towns. This
may for of burden.reassignmentof abution revenue call

of theprovisionof this bill is toobjecthas said that the realIt been
powerof extensivebythe created the constructionreach situation

in amount andplants public chargesin are smalltowns,rural where
very propertiesnew were includedlow,the tax rate if thesewould be

legislative power.limit the Ifinventory.in But do notthe motives
pas-the motive itsauthority granted, inducingthethe act be within

H.Petition,is immaterial. Farnum’s 51 N. 376.sage
propermotive is not a one.Nor it be said that such ajustlycan

any formright taxpayer particularof a that ofThere is no vested
Iftaxation, taxing districts,of shall continue. modernor division

theplans distributingfor taxmake ancient divisions orconditions
dutyplain legislativeit a toinequitable, would seem to beburden

remedy theenact such constitutional laws as will defect.
therein, except utility question,the intaxpayerNo and notown

any by provision.is The towns willright which affected thishas
ques-the inMoreover, propertythe before.receive same revenue as

withoutmight purposes, anyhave made for statetion been taxable
provision to the towns.compensatingfor aid

upon utility’s therights, pro­an theinfringementUnless there is
infringement pay­ais There no unlessvision constitutional. is such

by to the town of the amount the town wouldment the state same
property is, inproves substance,from a tax that thereceive local

in Boston &c.R.locally. is,taxed This feature stated Concord R. v.as
proposition.H. But it does notState, 87, upon60 N. evidence that

controlling. plan byto The which the contributionappear us to be
validity.to The amountto is essential itsthe towns is determined not

subject“might any to the of taxa­have been fixed without reference
adopted tax ratelegislatureThe that “the the currenttion.” fact
fixingin the amount of theas one of the elements to used con­... be

charge imposed.”tribution, does not alter the nature of the Keene
Roxbury, 332, 335,v. 81 N. H. 337.

upon utilitytax the and theLack of relation the statebetween
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by state bymade the to the town is further shown thecontribution
by bythe town is fixed computa-that while the amount received afact

bytax, paid maya the fund from it is theas of local which statetion
thewholly utility. suggested argument,from As inderivednot be

state,the average paysrate is above for the thelocal tax stateif the
utility as uponmore than it receives from the the tax thethe townto

Our that thein that town. conclusion is distribution to theproperty
uponinfringement rightsthe constitutional ofis not an thosetowns

utilities.
surplusof a ofproposed possibledistribution the fund is basedThe

inpayments is, effect,income tax the several towns. This intheupon
used purposesthat income taxes are not to be for stateprovisiona

nolongthe of the fund. So as there iscalls distribution tobeyond
than the as income tax, pro-towns other amounts received thethe

But of otherunobjectionable. partno couldis taxes be dis-vision
upon this basis.tributed

provision aiding needy towns,for butis not a for the distri-This
parts, uponof a tax laid the whole. Itamong legis-the is not abution

thatordinary term,in the sense of ratherappropriation, but alative
to the asurplusof funds contributors. Such distribution mustreturn

to the made to theproportionin contributions fund to be distrib-be
uted.

the a true appropriation,takes form of made tothe distributionIf
burden, uponitpublicthe must be some reasonable andequalize

do not think the amountbasis. We that of income taxequitable
furnish such a for a distributionwould basis of other taxespayment

towns.theto
comprehended inplan taxation the several enacted,the of bills isIf
difficulty to"thelikely anythat will arise as ofnot distributionit is

departureif made from planBut a should be the assurplus. aa
might presented; and wea different situation be callwhole, attention

misconceptionany uponto our viewsprevent subject.to as theitto
complicatedof these and pro-administration new somewhatThe

might apparent upondifficulties which are notreveal a con-posals
litigatedin the Aof the abstract. not infre-bills casesideration

questionsview of law which wouldbrings passinto otherwisequently
advisoryfor thesepart opinionsin reasons thatIt is haveunnoticed.
uponas fullusually adjudications questionstreated the asnot been

given.has beencounselwhichto
Justices,Opinion 595, 606,the 80 N. H. a607, somewhatIn the of

authority to “Althoughof was attributed them.measurelarger
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estab-judgmentsare notgivingareadvisory opinions such as we now
authorityasuponreliedappear to betheylishing law, practicethe in

it has beenpossiblelitigatedin cases. Wheneverfullyas as decisions
holdingpartiesfromargumentyearsin to hearpracticethe recent

inopinions havetheseis thatpracticalThe resultopposing views.
thequestions withinupondeclaratory judgmentsweight ofeffect the

Ib.are members.”justicesof which theof the courtjurisdiction
that whileto beto them seemsstanding totrue be ascribedThe
persuasivetheircontroling; andthey are notthey persuasiveare

theyunder whichthe circumstancesmay greater less,or asvalue be
in the mindsthe reverseof orfinality judgmentrendered showwere

their authors.of
Robert J. Peaslee.
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