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orally),L. Lorimer forE. and Thornton SnowConrad Snow {Mr.
plaintiff.the

Rogers PiperDemond, Woodworth, Sulloway & Jonathan{Mr.
defendants.orally), for the

ininjured trigging byThe a truck drivenAllen, plaintiff wasJ.
employers, wayand on theClifton, one of his stalledthe defendant

another truck behind Clifton’s and as wasup drivinga hill. He was
stoppedhad at the foot of the hill to wait until Clifton'sthe custom

hetop. appliedClifton’s truck stalled the brakesreached the When
truck;“Trig the I cannot hold it.”plaintiff:out to theand called

truck, hill, picked upran the astepped upout of hisplaintiffThe
placetruck undertook to the stonereachingand on the stalledstone,

overhungofEach side the truck theagainst rightits rear wheel.
stoopto and his armplaintiffa the had stretchabout foot andwheels

position.in en-place While thusoverhangthe to the stoneunder
suddenly started to move backwards and his handgaged the truck

againstthe truck struck it.caught beneath the stone aswas
sufficiencythe of evidence to showtheThe defendants concede

unnecessaryofassigning plaintiffin to a tasknegligence theClifton’s'
say the risk was assumed.danger, but

plaintiffthe he not hold the truck Clifton informedtellingIn could.
him anyatlikely to in motion instant. Whateverthat it was start

and the reason the truck couldthe motor to stall whatevercaused
brought to his atten-dangerthe of motion washeld,not backwardbe

stationary positionof it. If theknowledgehe actedtion and with
gave it con-until hurt him reason to think wouldof the truck he was

warningfurther because Cliftonhold, he not entitled totinue to was
he Theanticipate startingthe than did.had no more reason to

tohad reasona time and Clifton is not shown to havetruck held for
plaintiff. Itany more than the isexpect remain heldit would not

triggedtruck soClifton to have theplaintiff thoughttrue wishedthe
and themighthill while Clifton crank startit held on thecould be

only heit held ifthat he was told could bemotor. But it remains
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danger startingoftrigged it, and notice of the its was not affected
probable might securelybecause of Clifton’s action after it be held.

help theClifton needed his truck could not be heldbecause without
what him he fair ofgiven warningit. That is was told and was what

likely to, happen.and did,was what
assumption usually expressedUnder the definition of of asrisk its

clearlyrule applicable. plaintiff ignorantwould seem The was of
safetyno fact material to and of he in-his which was entitled to be

knowledge danger equalformed. His of the towas Chiton’s.
But the anplaintiff emergencyacted in under direct orders from

employer emergency mighthis and the hisbybe found caused em-
ployer’s presentnegligence. In the state of the law these conditions
may voluntarilythe dangershow that was not If itencountered.

formerlywas the rule in master cases thatand servant when the
in dangerservant acts the face of known intentionalhis conduct not

physically compelled alwayswas thevoluntary, law does not now so
regard opportunityit in cases where there is no reasonable to decide
between actionthe taken and other oraction non-action. Such
change place changeas has taken the meaningin law is a of the of the
rule of Voluntaryand not its ofassumptiondefinition. of ob-risk

dangersvious remains a defence. But freedom of choice and time
to taking requiredmake it in are giveaction to the action a volun-
tary character.

changefar changed, maySo as the law thehas thus be ascribed to
a tendency thoughtnumber of reasons. The of public giveto more
emphasis protectionto social in adjustmentits with the ofwelfare

enterprise reflected,industrial from inlegislation,is aside the common
The growthlaw as well. and in of ofduty pro-extension the law the

tection tended irresponsibilityhas to the area of injurynarrow for
in intentionallyincurred the course of action taken. And considera-

tions of natural and normal conduct show that force of circumstances
may give compulsionsuch to to voluntarymoral action as make it
only under phys-a strict and severe test. forAllowance other than
ical is a justice.coercion ofreasonable demand

The dutyof obey emergencysense to and the somaystress of out-
weigh displace thought requirementand other arbitraryas to make its

takingin dangeraction. If there no time to weigh against safetyis
in a rigidnormal and natural theway, recognizelaw is not as not toso
it. The that the actingfact is ofservant under direct orders the

enoughmaster is not him makingto from a choice assum-excuse and
heing the risk if his Company,continues work. O’Hare v. N. H.71
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waypracticalin aemergencyif also an which shutsBut there is104.
voluntarilychoice, incurred,is notopportunity of the risktheout

is due the master’s fault.emergencyif the toleastat
one recover when as a volunteer hemaylaw here that notIt is the

carelessly bythe lives of othersdanger propertyto save orincurs
430;N.Railroad, 428,v. 78 H. Smith v.placed peril.in Clarkthem

acting,law one not439, 446. It is also the as toCompany, 83 N. H.
duty. practicalBut apublicthe course lb.volunteer, in ofa butas

exists such and cases wherebetween casessubstantial differenceand
duty helpingtoprotectionthe of the one him.person helped owesthe

duty pro-public no ofof the and the servantthe cases volunteerIn
a dutyexists out of whichowed no relationthem,is becausetection

the partyinducement fromimposed. They intervene withoutmay be
privateinis the same the case of thethey protect. The situation not

duty. the he is not a volun-acting Owing service,line ofin theservant
of not of non-rela-assumption imposed,and his risk is becauseteer,

relationship.ofemployer, but an incident thetionship with his as
help problemto the ofof therefore do not solveinterventionCases

assumptionthe risk in master and servant casesdefining scope of of
employment.acts withinthe servant hiswhere

only knownof the servantthe widest latitude rule the assumesIn
heby terms the serviceappreciated Even the of isrisks.and when

sayarise, goes far tothey mayin as if it too thatemergenciesactto
dangerrightor to thetherebynot waive lose his know abouthe does

arise, at this is so whenparticular emergencya when it does leastof
andemergency brought by negligencethe master’s theis aboutthe

Bound care for theis under his direct orders. to useactingservant
master to careful to avoid emer-protection, the is bound beservant’s

may carelesslynotlikely expose danger.the to Heto servantgencies
mayemergency althougha of the terms of service callsituationcreate

public policyin it. the ofthe servant to act rulefor Otherwise
liability negligencerelease from for future wouldagainst contracts of

duty may perhaps not en-The master’s own ofinvaded. breachbe
rightdisobey give him the tothe servant to but it doestitle orders
theright and lawthe service. This is more than theoreticalleave

opportunitygive practicalto it value. Fair and reasonableseeks
notappear,exercise or the will be held to be assumed.for its must risk

ofquestioncourseopportunitysuch is of a fact.What constitutes
safety inenough weighthe to his own thegivenIf time is servant

of isemployment,with interest of choice action affordedhisbalance
dangersof inassuminghim. he is not the risk obviousOtherwise
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cases, subject possibleto condition that he is actingsuch the in com-
immediate orders.pliance with

This limitation on the extent of the doctrine has been announced
OlneyIt in Railroad, 427,in earlier cases. is said v. 71 N. H. 431:

“When, discovery defect,after of the the servant has opportunityno
the injury received,to leave the service before is there no groundis

oflegal implication assumingfor the such contract the The[of risk].”
principle Railroad,in 348,same is stated Castonia v. 78 N. H. 351,
Crugley Railway, 276,and in v. 79 N. H. In278. Collinsv. Company,

196, 197, suggestion68 N. H. the is made: “There nowas emergency
plaintiff] exposehimrequiring to himself to the danger.” And[the

Railroad,in N.Young 356, 358,v. 69 H. attention is called to the fact
plaintiffthe there “under compulsionthat was no nor byconstrained

any exigency.”sudden
English Amidon,In 72 N. 301,v. H. the limitation received definite

plaintiffdeclaration. In this case the left his workroom night byat
unlighted stairwayan which had hedefects knew about. He had to

wayin or inleave this remain the room. In discussing the defence
assumption expressedof of risk the court a limitation of it in this

language: said, law,“One cannot be as a matter of to assume a risk
voluntarily, though he the danger appreciatesknows and the risk,

actingif at the time he was 'under such an exigency, or an urgentsuch
duty, anycall of or such constraint of inkind, as reference to the

danger deprives voluntaryhis act of its character’ (Mahoney v. Dore,
supra, 513])Mass. . .” And. it was held to be for the jury to[155
say plaintiff, knowingif “the the neglectdefendants’ of duty, fully
appreciated danger voluntarilythe therefrom and encountered it.”

appears presentIt in the standingthus that of the rule a risk is not
voluntarily incurred in master and legalservant in acases sense unless

thoughtthe action taken follows time for it,about with possiblethe
qualifications that the master’s order to take the action immediately

it and theprecedes bringsmaster’s fault about the emergency. The
mayis that the rule not practicalresult have much value as a defence

emergency cases. But it promotivein such is of justice. And this
prevailingthe state of the Labatt, (2d.is law. M. & S. ed.), c. 56.

reasoning of ofWhile the some the cases is doubtful, they reach the
Baker,same conclusion. Smith v. A. 325; MahoneyC. v.[1891]

Dore, 513; Ry.155 Cleveland&c. Bossert,Mass. Co. v. 44 App.Ind.
Atwell,245; 200;Illinois CentralR. R. v. 198 Ill. Perrier v. Dunn &c.

396; Long’s,Adm’rMills, Railroad, Ky.29 R. I. v. 113 806; Reese v.
Clark, 312; Strong Railway,198 Pa. v. 380;St. 94 Ia. Van Duzen &c.
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Morris,Louis R. R.Schelies, 298;Oh. St. &c. Co. v. 7661 St.v.Co.
Ry. v.McCarty,49 475; SawyerNeb. v. Com­836; Chicago&c. Co.Kan.

Ward, 687;R. Va.354; & R. Co. v. 90Me. Westernpany, 90 Norfolk
805; CityLa. Kansas &c. R. R. Co. v.Company, 136v.Lutenbacher
Railroad, Minn.215;141 Ala. Koreis v. 108 449.Thornhill,

in211, plaintiff injuredN. H. the wasCompany, 79Merrill v.In
He under from atrig movinga truck. acted ordersattempting to

by of the master. Agivennot direction situation offellow-servant
lifeaction had to be taken to save orin which immediateemergency

anpresented. The case was not considered in suchwas notproperty
regarded authorityas inconsistent with theit is not to beandaspect

here taken.position
voluntary dangerencounter of the the case ofto therespectIn
supra, quite parallel with that on hand.Amidon, seemsv.English

emergency,one of constraint rather than ofregarded asto beIf isit
incurring avoiding dangerof choice in or the wasopportunitytheyet
beingThere fairas here. no chance to exercise andtheregreatas

virtually choice,there could be no and hence no volun-choice,adopt a
inlegalin a sense. As between constraint the workroomactiontary

necessarily voluntary assump-it was not adescending the stairsand
only way. here,leave in thedanger to available So asof thetion

leaving service,with orders and the it was not acompliancebetween
obey ifdangerof the to the order issued novoluntary assumption

giventime was to decideof between continuance ofamountproper
throwing up.it The demand forand immediate actionservicethe

may greatand under the order found toemergency be be so asin the
voluntary.of actiona choice that would be Whilepreventedhaveto

intentionally knowledgeand with of the danger,actedplaintiffthe
awaycompulsion might voluntarybe found to take amoralsufficient

if he did not have fair freedom and timeconduct forof hisaspect
of action.a choicemaking

hardlyof the order questioned,character is to beperemptoryThe
emergencyas the cause of thenegligence might be found.Clifton’sand

steep pitch onat a the hill because of the givingmotor stalledThe
repair cylinder,he had made to ainadequate and the brakesof anout

they grease from the chainshould because washold as thrownnotdid
tendency.of which he knew the Thean occurrence truckthem,into

tenweighed Foresight happenedabout tons. of whatits loadand
knowledge of these and hap-factors avoidance of whatof hisin view

unnecessary danger plaintiffto the if he uponwas calledas anpened
ofa demand care.might beit,meetto
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not assumed.riskappears tending show the wastoEvidence
it was inhe knewtrig the truck whentoplaintiffthe undertookIf

refused toproperlychanged, and the courtresult notmotion, the is
of the case.inliabilityno that viewjury that there wastheinstruct

that Clif-anexcepted the denial of instructiontoThe defendants
not becouldmanagement of the truck after it stallednegligentton’s

found.
care-to Clifton’sthe was duesays that sudden startplaintiffThe

stationary when itholding the truckof the brakes afterreleaseless
appliedhestalledtestified that when the motorCliftonfirst stalled.

gear,in lowkept motoremergency and foot brakes and thetheboth
downat commenced to backof all that the truck oncespiteinbut

way. There was noanyinreleasingHe denied the brakeshill.the
after it stalled.operation of the truckevidence about hisdirectother

because,may that,andtestimonythat the discreditedarguedis beIt
until its suddenmovingheldmay found, the truck was withoutas be

a care-findably due toby plaintiff,to the the start wastestifiedstart
of the brakes.less release

weight steepof of the truck and its and of theIn view the load
hill it thestalled,the truck was to move backof where boundpitch

compressionhill if and the motor while inthe the brakes ofdown
knowledge longnot hold it. There is no common how thegear did

compression of in hold whengear runninga motor but not will the
good testimonythe thein condition. If that brakes andmotor is
not in order a to the con-good rejected,motor were were conclusion
not oftrary be warranted. It would be a situation nowould evidence
the if the isway released,or other. And brakes were it notone

saying they Falsity testimonyin ofby falsehood were not. isshown
supplytrue needproof of what is and disbelief does not the ofno

Company, 187, anyRichardson v. 77 N. 189. Otherwiseproof. H.
proved bymight discrediting testimony contrary.be to thefact

testimony weight givenof maythe falsehood add to the to beWhile
contrary, by goto the the testimony itself does not farevidence

enough to establish the fact it denies.
rejecting bytestimony acceptanceOn the record and Clifton’s of

plaintiff’s to the effect that the truck itthe was held where was stalled
it, mayas he attempting trigsudden start was to oneuntil its not

wayfairly say gavewhat to release the hold. If thewithout com-
hold, tothe brakes could not it is as reasonable assume thatpression

compression brakes, both,failed as that the one werethe or released.
mayif or one them released,And the brakes of were it as well have
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an accidental release or a release in prudentbeen course of a effortthe
give them a better and surer hold negligentto as a release. It follows

there is no sufficient negligent operationthat evidence of a of the truck
stalled, exception pointafter it and the on this is sustained.
of the paid plaintiff'sOne defendants some of the expenses after

theyhurt, exceptedhe was and to the admission of the evidence show-
ing apparentlyit. It is conceded to partnershiphave been a action.

jury exceptionThe court instructed the without partnershipthat the
payments.themade

jury say paymentsThe court left it to the to if the were made be-
liabilityof a the thought merelycause defendants orexisted as aid to

needing theyin eventhelp,one which were not to be used as evidence
It seem conjectural say paymentsof an admission. would to thewhat

did indicate as between these present dayalternatives. The em-
ployer employees injuredwho reheves his probablyin service does

goodwillit as much out of and interest in them regardless liabilityof
liability, inrecognitionas in of the absence of other evidence about

no castingit. The record shows evidence light on the character of
payments respect.inthe this

properlyThe admitted if probablyevidence was there was or would
tending paymentsto show thebe evidence were made in acknowledg-

liability. Apparentlyof thement court ruled the evidence admissi-
regardlesseither of the need of other upon findingble evidence or a

probablythere was or wouldthat be such evidence. None having
probability anyintroduced and no of appearing, rulingbeen the was

And none later introducederror. was to cure the error. The ex-
exceptionwas correlated with the furtherception chargeto the which

conjectural finding in thepermitted authority givena to infer ad-.an
mission.

trial.New

Snow, J., thedid not sit: others concurred.


