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Sullivan,
3,Feb. 1931.

Ralph Colby v. Brothers.Treisman

(Mr. plaintiff.Barton & theorally),Shulins Shulins for

PiperDemond, Sulloway (Mr.Woodworth, Rogers& Jonathan
orally), for the defendant.

Marble, toplaintiff, truckman,J. The a was accustomed call
regularly place Depot street,at the on indefendant’s of business
Concord, purpose collectingfor the of merchandise to be delivered to

invariably DepotHe from streetthe defendant’s customers. entered
inloading platformhis assistant the truck to a located awhile drove

passageway premises.at the rear of the
Packages directly truck,theplatformleft on this were loaded onto

shippingthose which were left on the floor were first lowered tobut
platform by freightthe level of the a this elevatorelevator. When

floor, guardednot on the a movableshipping bywas the shaft was
bygate openedand hatches and closed withcovers or which the
of themovement elevator.

plaintiff operated packagesThe foundthe elevator himself when he
shipping floor, packages (asthe if there there was theon but were no

day elevator,on the on theaccident),case of the he did not ride down
washatches, passed gate,walked across the under the which sus-but

pended by rope, jumpeda few feet the a and down toabove hatches
loading platform join helper passageway. He testi-the to his in the

Hyman superintendentfied that and “one of the owners”Treisman,
corporation, goof the had him out in manner without ob-seen this
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including superintendentothers, thehe had observedand thatjecting,
exitway. The atpremisesthe in the sameemployee, leaveanand

building.of theonly exit from the backthepoint wasthis
handplacedhe had hisgatethe on other occasionspassingIn under

it.that” his “head cleared”gate “justthe to seethe ofon bottom
rope broke, letting thein thequestion,on the occasionhe did thisAs

he recov-injuriesthe for which seeksupon causinghim andfallgate
rope but hadknew that the was defectivesuperintendentTheery.

plaintifftheconcedes thatreplace it. The defendanttoneglected
elevator, suchin the but contendsto descend thatauthorizedwas

go over the hatchesan invitation to outdid not includeauthorization
propertysuggested,as that atrue,it isgate.the Whileand under

beyond the use in-“does not extendobligation to an inviteeowner’s
preclude97, 98), the facts hereCompany, 79 N. H.v.(Lavoievited”

favor.the rule in the defendant’sapplication ofperemptorya
particular may,stress is laidHampshire on whichNew casesThe

sufficiently distinguished eitherdiscussion,of this bepurposesthefor
to invitees atplaintiffs were not deemed beground that theon the

Railroad, 71 N. H.577; HughesN. H. v.(Clark Manchester,v. 62ali
McCaffrey Company,v.414;N. H.279; Company, 411,Devost v. 79

justifyto ainsufficient45, because the evidence was47)N. H. or80
plaintiff’santicipated theoughtdefendants to havefinding that the

406; Company,v.Company, 70 N. H. Straw(Morrison v.conduct
foreign jurisdictions citedMany the decisions of35).H. ofN.76

similarly distinguishable; one is decidedarethe defendant’s briefin
Company,contributory negligence (Knox v. 69ground oftheon

374,Stickney Salem, 376,3 Allenas v.231), others,Hun while such
Concord, 82 N. H.authority in Ahern v.this state.of doubtfulare

246, 247.
Company,in 69recovery was denied Leavitt v.The on whichfacts

here disclosed. Inentirely at with those597,H. are varianceN.
hadthe accident beenof the elevator which causedcase the usethat

charge keepin to itdirected the manforbidden, the defendant had
it,to on andno one was allowed ridelocked, plaintiffthe knew that

on it before.himself had never beenhe
having plaintiffinvited the topresent case,in theThe defendant

inrequired keepto rea­purposes, wasbuildingits for businessenter
reason­oughtas itportion premisesof thesonably safe condition such

in hislikely occupy performinghe would be toably to have foreseen
Company, N.154; v. 73 H.72 N. H. StevensCompany,work. True v.
Company, 81 N.159; 73, 81; v.Company,Hobbs v. 75 N. H. Nolette H.
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467, the evi-Company, 451, 466,N. And on222; Derosier v. 81 H.
knowledge that hecorporation properly chargeablethe was withdence

might on he hadbuilding daytake the same route from the that that
packages conveyed bythere the ele-taken before when were no to be

might gateand that he the as incidentalso touch a reasonablevator,
departure. Concord,of his Ahern 82 N. H.v. 246.

placesuggestion superintendentThe that the had never seen him
gate Theupon by plain-his hand the is not out theborne evidence.

Theaffirmatively positively point.'tiff testified and on thathimself
plaintiff bysame is true of the that the let himself downcontention

swinging gate. put my upthe “I didn’t hand thereon He testified:
pull it” and Theput weightto down on “I no whatsoever” “on it.”

Theyentitled to as were like-jury acceptwere his statements true.
thatjustified concludingwise in that the defendant aware thewas

rope might anyat it in thatbreak time: was “bad” and had been
longcondition for a while.

the of theexceptionThe claim that should be overruled because
plaintiff’s contributory requirenot consider-negligence does serious

328,P. c. s.L.,ation. 13.
agreementIn with the under which the defendant’saccordance

granted,motion was the order is

$1,000.Judgment the plaintifffor for

All concurred.


