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Coös,
3, 1931.March

HymanTooheyD. & v. Davis.N. Co.

Nathan Cohen v. Same.

(by orally), theThayerand Ira brief and forOvideJ. Coulombe W.
plaintiff.

Hewing (Mr.James, and D.W. Edmund SullivanWarren Crawford
forHewing orally),Mr. the defendant.andJames

occupying a store inmerchant,The aSnow, J. defendant was
insubject agreementsof theof the two blocks which were theone

the sectionThe were located in central businesssuits. blocksthese
defendant,the in whose namepropertyBerlin the of the wife ofof and
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inToohey partnership engagedCo. was aD. N. &title stood.the
TooheyN.in of which Thomas wasestate Berlinreal businessthe

TooheycompanytheFor andmanager and salesman. convenience
Toohey.interchangeably asreferred towill be

byinto the defendant and Too-wasagreementA enteredwritten
Hyman“whereas Davis isAugust provided:1928 whichhey 11,on

himbelongingon Main Street todesiring dispose propertyto of the
sixty feet and one hundred seven feet and sixon land widebeingand

theknown as Sutton Blockdeep, buildings thereon situatedinches
occu-ais., and the Forbush Blockoccupied by Davis and etsaidand

TooheyD.whereas the said N.Weirner,Danneman and andbypied
disposeefforts and of theCompany agreed to their besthave useand

same.
Hyman agrees payof efforts Davis toin such“Now consideration

percentfour ofCompany of the amountToohey and the sumsaid
Davis, percentfour toproperty byfrom said besaid saidrealized

mayany propertyin event that saidToohey Companyandpaid said
periodaHyman Davis within of sixby them or the saidsoldbe

supplementary thereto madeagreementAn wasfrom date.”months
the agreementfollows: “In lieu of made5th as betweenSeptemberon

Company, for the theTooheyDavis D. N. and sale ofHyman and
day August, 1928,of it nowpremises, dated the eleventh isDavissaid

sixtytoHyman Davis isby partiessaid that the said receiveagreed
and the N.property,for his said D.($60,000.00)netthousand dollars

sixtyto and above said thousandToohey anythingis receive over
premises.”forpaidwhich said($60,000.00) shall bedollars

agency agreementreferred to as thepapers will hereinafterThese be
descriptive ofseen, phraselater is its characteralthough, as will be the

limited sense.only in a
Toohey, assuming to act theBerlin,at underSeptember 26thOn

defendant’s name a saleagreements, the toforegoing subscribed
convey plaintiffhim to to thepurportedwhich toagreement bind

property, “exceptthe said a$63,750,for a ofCohen, consideration —
to, following andleasehold,” “upon, subject the termsandcertain

namely:—stipulations,
uponvendor,to the said execu-purchaser payThat the shall“1.

ondeposit ($500.00)a five hundred dollarspresents,of these oftion
deposit placedto be in escrowpart purchase money,of his saidand

attorney Berlin,in de-Coulombe,hands J. an to bein the of Ovide
of this sale beento the Davis when all the conditions havelivered said

thereofpomplied with, payand him the residue on the set fortime
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completion sixtyof the whichpurchase, daysthe shall from(60)be
indate, time,and the all shallrespects, be of the essence of the con-

tract.
“2. The shall orprepare,vendor cause prepared,to be at his own

conveyancedeedexpense, proper (witha of full covenants of war-
of toranty) premises purchaser deed,the the and delivershall such

delivered,or cause it to purchaser,be to the or his ex-attorney, for
amination.

possessionThe by“3. shall retained upbe vendor to the saidthe
completion purchasefixed for purchaserdate of the thewhen shall

ofpay purchase moneythe residue the and the vendor shall execute
Whereupon possession immediatelysuch deeds. shall be delivered

purchaser.to the
taxes,“4. All water rates, upon said shallproperty apportionedbe

the purchaserbetween him and as from that and itday, is understood
stipulationsthat the herein applyshall to and the execut-heirs,bind

ors, administrators, and ofassigns respective partiesthe hereto.”
supportIn exceptionsof his theto admission in saleevidence of the

agreement, toand the hisdenial of motion infor a directed verdict
action,the Cohen the agreementdefendant contends that such was

by the agencyunauthorized agreement. This involves the inter-
pretation of latter.the

It nearly universallyis employmentconceded that ofthe mere a
real toestate broker sell land no implied authoritycarries histo bind
employer by a of 4 Brokers,contract sale. R. L., 14;C. sec. 1 Mech-
em, Agency, (2d ed.), 797; Walker, (2d 31,Real Agency,Estate ed.),

(1922). theory32 The on which this doctrine rests is that the char-
acter of a broker’s undertaking is well presumptivelyknown and his
employment, though in is inwriting, capacity negotiatorhis as a
merely. 1 Mechem, Agency, 792, supra. Fundamentally, dutythe
he bringassumes is to the buyerof the agree-minds and seller to an

uponment for a andsale the price and ituponterms which is to be
made. Parker v. Estabrook, 349,N. H.68 350.

Practical reasons for authoritythis limitation of expressedis well
in the quoted,often and cited, Halsey Monteiro,much case of v. 92

581,Va. “A583. sale of adjustment manyreal estate involves the of
fixingmatters pricebesides the require... all of which conference

completion.and time for Theytheir are for determination thethe of
owner, and not pertaindo to the are"duties and not within the
authority of reala estate agent. reasons,For therefore,obvious the

wisely anyJaw impliedwithholds from him to signauthority a oon-
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principal.” McCullough Hitchcock,in of his v.tract of sale behalf
401; Howard, 404, 410; Brandrup Britten,v. 234 Ill. v.Conn. Jones71

in376, asserting powerD. It follows that one a a broker11 N. 379.
showing thatprincipal in a sale contract has the burden ofto bind his

appear agencyfrom contractthe intention. This must thesuch was
existingin of the andlightthe all conditions circumstances.construed

Gerdis, 228, 234; Mechem, Agency,1 s.v. 95 Neb. 798.Whitehouse
in realphraseThe “to sell” contracts with estate brokers “has

is,that to aacquired meaning,this restricted and conventional secure
standing alone,. . . ... is not sufficient authorizepurchaser, and to

binding principal.”to enter into a contract of theagent sale,the
93; Lindley 418,Davis, App. 83, Keim, Eq.Bacon v. 9 Cal. v. 54 N. J.

Seargeant, N. J.423; Stengel Eq. 20, 28; Walker,v. 74 Real Estate
supra, 33, 34; L., Brokers, industry4 R. C. s. The ofAgency, 14.

provided summaryhas us with an exhaustive of thecounsel decisions
majority jurisdictions upon questionin the of the American the of the

inmeaning contracts,of the words “to sell” real estate broker’s both
standing alone, and languagewhen when construed with other and
light partiesin of the of thethe situation or These are tooboth.

numerous for citation here and will Cases,be found in Briefs and
No. 2389.

original agency agreementthe preambleWhile here recites in the
desiring disposethat the defendant “is to of property”the and that

Toohey agreed dispose& Co. “have to use their best efforts and of the
body agreementthe of the “may bysame” uses the terms be sold

them,” supplement speaksand the thereto of the contract anas
“agreement property.... for the sale” of the If in some situations

dispose might,of” should,“to and consideredbe to have a more ex-
meaning sell,”than “to it appearstended here to have been used

interchangeably phrase.with the latter In any event the phrase
dispose significationof” has no technical (Phelps Harris,“to v. 101

370, requires disregardwhich us to381)U. S. the tendingevidence
employment Tooheythat the of merelyto show was a realas estate

broker.
paper AugustThe form and character of the of 11 significant.are

only by implication agency agreementan purportsIt is “to sell.” It
compensationfix ofonly to the the broker in case of a Thesale.

“dispose or topower only incidentallyto of” sell is referred to in the
prefatory recital, which so far informalis that it men-does not even

price property.tion the fixed on the The agreement ostensiblywas
singlethewith inpurpose entitlingof to thedrawn Toohey share
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principal.him or hisany byin of sale whether madecommission case
by recital it andpurportsall it to do. While its concedesThat is

attempt to de-sell,the existence of a contract to it does notassumes
no intention toscope agency,the of the and therefore evidencesfine

any authority beyond impliedlythat incidentupon the brokerconfer
thereto.calling. It tends rather to confirm its limitationto his

any upontoevidence of the want of intention bestowAffirmative
by contract of sale is to be foundToohey righta to bind the defendant

contemplated retention inagency agreementthat the thein the fact
byhe do himself herightof a to sell. What couldthe defendant

by agents. improbableIt that one would conscious-could do other is
in case ofopen to several suits for breach of contractly lay himself

by himself or different brokers.simultaneous salesapproximately
clearlyauthority principalof to sell in the is evidenceThe retention

thetending improbability partiesthe that the understoodto show
authority upon the to the defendantagreement conferred broker bind

Slawsby, 89,N. H. Inby a contract. Russo v. 84 92.sales Schaefer
417, brought421 an action forMillar, R., 420,11 Dom. L. wasv.

herebyprovided:which “Ispecific performance agencyof an contract
give you right property pricesthe to sell the above at theagree to

you prop-a . . . thepaymentioned . . . and to commission Should
youby myself any person agree giveor other I to halferty be sold

“I findcommission ...” The court said: canthe above-mentioned
any pur-intention do more than find ano indication of such [to

letter, right lots,In Millar reserves the to sell thehis Dr.chaser].
by agents. Now, gaveif he to otherhimself, througheither or other

rightaauthority giving company,he to the as he hadagents the was
plaintiffif of thedo, positionin what would he be the contentionto

rapidlyIf in value . . . eachupheld? propertythe increasedwere
him-readily purchaser, mighta and the owner findagent would find

convey purchasersdifferent at the same time.bound to to severalself
intentionallyOnly in the clearest will an owner be held to havecase

mightin The that the findplaced position.himself this fact owner
1position Watson, (Ir.) 402,in held in v. L. R.himself this was Wilde

agent to doindicate that there was no intention to authorize theto
would, therefore, to me topurchasermore than find a ... It seem

togives authority agentto an estate ‘sellclear that where an ownerbe
right to sell theproperty’, and, authority,in such reserves thehis

reservation,by through agents,or other suchproperty, either himself
part rightto retain thebeing onlyconsistent with an intention on his

or to berefusefinally accept, interpretedisto as intimation thatan
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agent’s authority finding purchaser.the is limited to a In such a
justifycase, agent concluding bindingto an in a contract there must
inappear, authority, explicithis clear and instructions to do so. Like­

wise, in Tomlinson Allen, 41, 46v. 152 La. where land was listed with
reserving right agenta broker “the to sell. . . ourselves or have other

to the same” it listing propertysell is said “The of the with the broker
for and the fixing price powersale of the . . . conferred no such [to

by Especially inbind sale is this so view of the fact thatcontract].
rightthe owner . . . to it orhimself, throughreserved the sell another

agent.” Kleb, Eq.See also Milne v. 44 J. 378,N. 382.
respectsOther conceded facts, parties,as the situation of the tend

improbabilityto show the upon Tooheyof an intention to confer
authority to bind the partiesdefendant. Both resided in Berlin

easyin unnecessary anycommunication other, renderingwith each
powers in agentunusual the to bindingconclude a contract. Milne

Kleb, supra, occupiedv. 382. The defendant one the aof blocks as
merchant conducting going delivering pos-a timebusiness. The of
session of the property prospective may presumedto a purchaser be to
have been a matter of importance require personalsufficient to his
determination.

It is our agency agreementconclusion that the merely authorized
Toohey purchaserto secure a willing buy (Russowho was and able to

Slawsby,v. supra) empower byand did not him to bind the defendant
agreement.a sale In agreementso far as the sale tended to show that

Toohey producedhad purchaser willing buya able and to it ad-was
in the Tooheymissible exceptionaction. As the to the admission

thereof was not limited to in case,its use the Cohen the defendant
nothing bytook exception.this follows, however,It from the fore-

going, that the defendant’s motion for a innonsuit the Cohen case
granted.should have been

rightThe of Toohey to a commission under contract thehis with
defendant is not bydetermined Toohey’sthe of at-ineffectiveness
tempt to bind the complieddefendant to a sale to Cohen. He had
with the terms of agencyhis contract with the defendant if and when
it was shown to the pur-satisfaction of jury producedthe that he a
chaser who was able willing payand to pricethe authorized. Russo

Slawsby, supra.v. sufficiencyThe supportof the toevidence such
findinga questioned.is not
In defence of both the defendant, special pleasuits filed ahowever,
fraud,of alleging Toohey procuredthat fromagency agreementsthe

byhim false representations, upand set intotheythat were entered
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prior by agreementspursuant to a verbal contract which such were
only if Davis should to sell and the de-effective Mrs. consentto be

procureable to another On these issues thefendant should be store.
requestsmade fordefendant instructions:

you find entered into these contractsIf that the defendant“(1)
by of fraudulent and mislead-plaintiff Toohey false,the reasonwith

him by youmade then I instructToohey,to Thomasing statements
plaintiff Toohey Company cannot recover.that the

“ findings]... plaintifflike I the[Upon instruct.you that Cohen(2)
cannot recover.

“ . . .you plaintiff agentsfind the Cohen or his knew at(3) If that
into that theSeptembertime the contract of 26th was enteredthe

carry it his wife consentedwould be to out unlessdefendant unable
inyour for the defendantproperty,to the then verdict must besell

the Cohen suit.”
to that on the date thetestimonydefendant’s tended showThe

Toohey andagency agreement inquiredexecuted calledoriginal was
identity inspectedand hadagentthe of another his clients whoas to

that, learning the names andday previous; uponon thepropertythe
aconsummated, Toohey contract,that no trade had been solicited

thereupon and indeclined; Toohey left the store aboutwhich was that
of thetwenty originalwith the draftfifteen to minutes returned

itsignthe to theagreement appealed to defendant onagency and
nothing you ifsaying “it toground poverty luck,of and hard will be

a fewsign paper getthe I’ll the of ... hundredyou and benefitwill
agent;the otherhe he would receive fromdollars” which asserted

Toohey propertyowned the and thathe told that Davisthat Mrs.
“itthat doesn’tToohey repliedhave another whichhe must store to

and Iget something, not,ifme, placeto if the sold -I’llmatter is
signedhe theyou”;bother that it was understood beforewouldn’t

to do it and IToohey “if Mrs. don’t wantcontract with that Davis
agreementto “the wasget nothing it”;the there thatdon’t store was

gethe what wasagreedhe it if Davis and wouldthat would sell Mrs.
signedhe thecoming him”;to that all understood beforethis was

agreement Septemberthe of 5th wascontract; supplementarythat
theof the because firstrequestand executed at the defendantdrawn

receive;to thatnot the defendant waspaper did show how much
saysand hehim[Toohey] told the circumstances“he understood —I

only you’re helpingit theright; beginning,all the as‘It’s stands same
”me out’.

Augustwriting 11th,ofthatcould be found on evidence theIt this
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supplemental agreementas as the September 5th,well of signedwas
subject precedentto a condition namely, that it towas be effective
only if Mrs. Davis should consent to sell and the defendant should be

obtainingin another 634;successful store. 2 s.Will., PiperCont. v.
Meredith, 107,83 N. H. 112; 152,v. N. H.Mills, 81 155.Steinfield

conveyanceMrs. Davis declined to make to Cohen and the defend-
tended toant’s evidence that heshow was unable to obtain another

store.
charging jury theyAfter the that were to return a verdict for

Toohey theyif found the agency agreement genuinea contract and
produced purchaserthat he had a able and willing, the court said: “I

intentionally limit these to the governingas lawinstructions this
Toohey case, thoughbecause even the defendant pleahas entered a
of fraud and has advanced the proposition that there were conditions
precedent performanceto the of the agreement, incorporatednot in

agreementsthe written themselves, I find no inevidence the case
tosufficient substantiate these claims and to questionsubmit that

you;to and therefore must yourwithdraw from consideration the
togetherof fraud,claims with all the pertainingevidence thereto, as

questionfar the liabilityas of is concerned.” The defendant ex-
cepted in the following language, the refusal of the court to—“to

questionsubmit the of fraud to the jury and all evidence relating
thereto. Now that’s No. 2 and No. 3.”

The defendant contends that he saved an exception to the refusal
to the issue ofsubmit a condition precedent to his contract with
Toohey, while the latter in argumentassumes exceptionthat the
taken notdoes cover such exclusion. apt languageWhile was not

takingused in the exception, there is some basis for the defendant’s
the partiesclaim that court and understood that the exception cov-

the ofered issues both fraud and condition precedent. That the
court intended to exclude the evidence in support of both issues is
plain. exclusionSuch is directed in a single followingsentence a re-

pleacital of the of fraud and proveoffer to such conditions as though
they togetherwere associated in the minds of court and counsel.
Immediately following such recital the court said “I nofind evidence
... to substantiate these claims . . . and condition precedent][fraud
and therefore claimsyourmust withdraw from consideration the of

together with allfraud the evidence pertaining thereto” leaving in
the ofminds counsel that the incourt his reference to “all the evi-

pertainingdence thereto” included that in support of the condition
exceptionTheprecedent. of counsel was to the of the“refusal court



relatingof . and evidence thereto.”questionto the fraud . . allsubmit
withexpress to dealtby requestsThis followed reference whichwas

thoughissues, precedent,and condition the latter wasboth —fraud
ofexplicitmore statementto the Cohen suit. While aaddressed

the court and coun-encouraged,to it is our thatexceptions is be view
the de-exception intended to saveunderstood the assel must have
inTooheyin thethe as well asrightsfendant’s under both issues
cited.23,H. 25 and casesNeugebauer, 83 N.Gerrycase. v.Cohen

sup-wouldruling the that there was no evidence whichThe of court
But, as there wasappearsof fraud to be well founded.port the issue

found,precedenta could have beenfrom which conditionevidence
issue is sus-exception refusal to thatthe to the submitdefendant’s

tained.
telephone, agent,Cohen’s whoby toThe defendant’s admission

Toohey “pa-thegaveheagency agreement,him the thathad before
precedentto the conditionfailure to then call attentionper,” and his

ain the It is sufficientup ground estoppelfor Cohen suit.are set as
heclaimsthe contract Cohento this claim that sale whichanswer

respects,in material unauthor-thereby make, was,towas induced
agent. provisions ofagreement his Theby the shownagencyized

extending theagreement interest,excepting the leaseholdthe sale
escrow, naming adeed inplacingfor thepayment, providingtime of

of thedelivery possessionof thefixing the time ofdepositary and
him, in ex-and werepapernot to in the shownpremises were referred

plain-ofauthority. The theimplied contentionof the broker’scess
Davis ofand Mrs.bythat ratification the defendantcounseltiffs’

is notfound on the evidenceagreement to Cohen could bethe sale
supported by the record.

here beThe orders must

case', thejudgment in second.trial the theNew in far defendantfirst

All concurred.


