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Doyle Doyle (Mr.and Doyle orally),& Guertin & PaulWason J.
plaintiff.for the

Earley (Mr. orally),& Dowd and Robert E. Lucier for theLucier
defendant.

Snow, acquiredJ. The ofplaintiff northerlytitle to the half his
lot, property, January 11,1912.known as the Parkinson estateThis

southerlyagent half,had under his control as since Thebeen 1886.
property conveyed byknown as the Arnold was to him dateddeed

13, existing1917. The on occupiedJune blocks both lots have been
by memoryretail since before the of themerchants called.witnesses
From their earliest recollection until 1903-4, a sidewalk four to five
feet in width from alongextended Pearl street the front blocksof the

northerlyand the of the Hunt store. a periodside For like the re-
mainder of the space hereinafter referred to as the areaoutside had

in rough state, receiving onlyremained a such attention theas owners
give yearsor their tenants fit to it. In the 1903-4, per-saw with the

owners,of themission the sidewalk was widened and andrecovered
city,the outside area by gutter markingsurfaced the a shallow the

easterly line itbetween and the finished dates,street. At later with
permission,like areasaid was resurfaced.

time immemorial the byFrom outside area beenhad used the ten-
ants and their for passing stores,customers to and from the for the
transportation goods parkingof and as a space. For their accommo-

hitching postsdation weremaintained along curbing bythe the owners
and Peopletenants. other the freelythan customers alongtraveled

sidewalk,the horses,and sometimes their parkedhitched or later their
cars, in the adjoining area. nature,The andcharacter extent of the
public use of the walk and of the outside respectivelyarea for different
periods will appear.later

The defendant concedes questionthat the tract in byis covered the
plaintiff’s deeds,title that, priorbut claims to the date taking,of the
public had acquired an easement for travel therein either (1) through

bydedication publicthe owner and acceptance through user,long or
(2) by prescription. While the language of exceptionsthe theto de-
nial theof defendant’s for amotions nonsuit and a verdict,directed
strictly construed, was appropriate only to raise the issue,latter the
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understandingapparenton theproceededhavearguments of counsel
soaccordinglyissues, they areandexceptions cover boththat the

treated here.
auponreliesexpress the defendantof dedicationevidence anAs

Tay-and Johnto Thomas Chaseof Peter Clarkcondition in the deed
7, 1835,togethertitle, Augustdatedlor, plaintiff’sinall ancestors the

It reads:subsequentin deeds.theretowith and referencesrecitals
buildings is areany building or orif ever“with the thatcondition

pro-shallpart or all of whichupon any of whichpremisestheerected
of thebeyond from the front sidea line drawnject into Main street

Esty’sof and Peter Clark’sWashington to the front side JesseHouse
rightall and titlepremisesthen the andstreet,on Mainhouses said

absolutely pass to said Peter Clark.”to and backthe same shall revert
propertiesnorth, and the other namedWashingtonThe house was
buildingsof and Arnoldsouth, of the locus. The face the Parkinson

January, to Chaseprecedingon to. his deedis the line referred In
frontingto tract two hundredacquiredhad title aTaylor,and Clark

ques-here inonly propertynot thefeet on Main which includedstreet
on whichtion for one hundred feet further southalso the landbut

block,Esty house, the Huntas as the laterpresumably his house well
quoof the locusinmay taken the fact thatstood. Judicial notice be

Esty of aproperties,from Clark andview,was in the line of the the
any aIn ofcity.of the the of evidencebusiness section absence

southerly lot, mayhalf of his it beprior conveyance by Clark of the
aTaylorin and wasassumed that the his deed to Chasecondition

anyappurtenantand thereto. Inbuilding in favor thereofrestriction
themerely forbade, penaltyevent the on of forfeiture tocondition

conveyed thegrantor, partof on the east ofbuildingsthe erection
theof todesignated building right passageline. No was reserved
citygrantor, conveyance right user to theanyand no of of was made
andpublic. If, claimed, projectionsor the as on the Parkinsonto

easterly prohibitiveofArnold blocks had at times been extended the
city orwaythe in inured to theline, such of condition nobreach

public. publicThe not dedication to use.condition was a
ifclaims, however, condition, expressThe defendant that the not an

recognition bya of thededication, was nevertheless Clark existence
of property gave impliedMain street on rise an dedica-his which to
tion, right,or at for a of followedleast established a basis claim which
by long public ripened prescriptivehas into title. The claimuser,

acknowledgmentthat it an in inter-supportwas finds a literalsuch
pretation any building uponthe “if . . . . . .of words . . is . erected



196

thepremises beyond”. . . shall intoprojectthe which Main street
abnormalityline. The italics are The and need-designated ours.

aprovision restraining grantee buildingof a a from “into”lessness
im-bounding street, however, raises a as to whether the literaldoubt

onlyport language expressed grantor’sof the the intention. The con-
ofpurpose penaltyof such a restriction would be to add theceivable

imposed by highway.that theforfeiture to law for an invasion of the
grantor’s however, explicit languagethat the morepurpose,Had been

highway.in declaringwould have been used the existence of the
Moreover, grantor’s designatethe resort to to theoutside monuments
restricting creating buildingline tends to show that he a linewas new
of there was no evidence on the tract the Parkin-conveyed;which that

built,and Arnold had not then and that the granted,son blocks been
yet unimproved.property was It conceded that the andis Clark

Esty from It im-twenty-sevenhouses set back the street feet. is
probable unimprovedthat the street had been extended across the

onlygrantor’s Estyhalf of the lot to end at thethe front lawn of
The joghouse. uselessness of such a in in aintersectingthe streets

apparentsection strongly disproveresidential is and tends to its ex-
By “projectingistence. into beyond”Main street the fronts of the

evidently beyond westerlyhouses named was projecting themeant —
line of Main street extended on the byline the enumeratedindicated

The languagemonuments. is so construed. While the condition
uponwas material the damages, explanationissue of and inadmissible

subsequentof the of owners,conduct the it affords no evidence to
support findings, impliedeither of an by Clark,dedication or of color

public.of title in the
The testimonial evidence addressed to the defendant’s claim of title

requires separate respectstreatment as the sidewalk and the outside
area; respectsand also as periods priorthe latter for the to and after

subject-matters1883. The periodsand will in the in-be considered
verse order named.

respectsI. As the area, solelyoutside the defendant uponrelies
prescription for its title to the publiceasement. The ofevidence the

of area periodthis for theuse from by1883 to 1924 was met counter
interruptionsevidence of thereof, and of the proprietor-assertion of

ship by acts inconsistent publictherewith. A watering trough had
been maintained from early pointtimes at a in adjacentMain street
to the northeast corner of the plaintiff’s Parkinson lot. For a period,
variously stated to 1903-5,1883-4 to there had maintained,b.e been
for the benefit of the tenants, platformowner’s forscales used both
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pocket, allcoalprivate and a smallpublic weighing,and an office
trough thethe andof betweenalongsituated the line Pearl street

thesetended to show thatplaintiff’sThe evidenceParkinson block.
to from Pearlby the lot andappliances passage acrossbarred vehicles

of theplatform portionor used aexcept theystreet crossed theas
onlystreetsidewalk; area from Mainpublicand that the entered the
ten-on and theirby permissionthe the of the ownersinvitation and

occasions,owners, on severalants. There was evidence that thealso
1913,and in1910-11,and invariously 1888-93,stated as in 1907-8
spacefrom theto trafficrightshad asserted their exclude vehicular

by had exercisedbarrels, periodsandropesfences of and for divers
by occupy por-granting rightsthe toexclusive dominion over tract

publictheprivateit withpurposestions of for various inconsistent
clearlyit be foundconflictinguse. couldthis evidence wasWhile

ac-over area hadprescriptive rightstherefrom that no of travel this
city publiccrued to the or 1883.after

prior the defendantsupportIn the to 1883publicof the use of area
ofwitnesses,the the substance whichtestimony agedoffered of two

periodthecoveredEugenefollows. P. Johnson whose recollection
thatyears age, 1924, testified1856,from he of towhen was eleven

freely byused thememory open andspacefrom his earliest the was
public up. . to theand forth . there”“theyand that did drive back

for itssuggest no occasioncurb, “alongand the He couldcurb.”
anyoneuse to name whoexcept stores,the and was unablebusiness at

say” theycustomers, added “wouldexceptused it the owners and but
Henry Davis,H.in“independently goingused it of as customers.”

trial,twelve, the of thecovering 1863, to dateperiodthe from when
public theyto as sawspace “opentestified was to the travelthat the

street];” “anybodyfit thatany partthe other thejust same as [of
orup ... to sell.... . . thehaving business with stores would drive

front of the Parkinsongoods”; peoplereceive that he had seen drive in
doingthey were teamsbuilding. “quite likely”He thatadmitted

say theyto if hadit was “fairstorekeepers,business with the and that
in thethey goin do business withgo there,occasion to wanted to to

to inopen anybody“it for drive therestorekeepers,” added wasbut
plaintiff’sif of of the witnessesthey wished to.” The evidence two

part question. Henry L. Sander-periodtouched the latter of the in
earlyofmemory to the last the seventies andson, whose extends back

“anybody could usesays space then and thateighties, open,the was
they publicit if fit” does remember travel.saw but not Warren

in clerk in one of theHooper, began the fall of 1883 as awho work
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bysays space used the tenants forthe wasproperty,onstores the
very much ex-did not drive in therepublicand thetheir teams that

it“people, generally,that understoodcept they scales;used theas
very any-kept that “it rare thatoff”;and wasprivate propertywas

yourdrivinglike intothere, in”;to drive that “it wasbody came in
remainedduring periodthis this areayard.” have seenfront As we

no of careand there was evidenceroughand in its stateunsurfaced
by city.therepairs premisesor theof

appear waytheby it must thathighway prescriptionaTo establish
forcontinuously interruptionpublic withoutby generalthewas used

rightof with­years (P. L., 74, 1),c. s. under a claimtwentyofperioda
found,facts, give riseThese whenpermission of the owner.out the

highway previousatthat the has somepresumptionto a conclusive
authority.by properthe Wal­pursuant totime lawbeen established

Petition, N.434, 449, 41 H.452; Campton’sFletcher,lace 30 N. H.v.
Morse, 50Nashua, 192, 198;N. v.197, 46 H. State198; v.Stevens
Arsenault,369, 372; v.Putnam,v. 62 N. H. Jean9, 15;N. H. Smith

189,ss. 191.ante, Streets,1 and72; Elliott, Roads
like other factualnecessary support presumptionThe to thisfacts

569,N. H.Taylor Gerrish,v. 59however, proof.onmust, restissues
of continuous193, 195, 196. EvidenceParker, 74 N. H.571; v.Wells

statutory period,forpremisesthe theuninterrupted public use ofand
prescriptivetoaloneuncontradicted, is insufficient establishthough

rightno of or other color ofchartera matter of law. Whentitle as
appear that the user wasshown it mustpublictitle in the has been

Where, here, thisright.claim of as essentialadverse, is, athat under
use, appearsolely public it mustfrom theimpliedelement is left to be

thatappriseto the ownerof a character calculatedthat use wassuch
Arsenault, supra,v. and casesJeanright.it had a claim ofwas under

McQuesten,v.327, 338; Burnham 48Nudd, N. H.cited; v. 23State
Putnam, 372; Morgan,Beach v. 67supra,446, 454; v.N. H. Smith

Railroad, 211467; Jones v.531; Smith, 320 Ill.529,N. Gietl v.H.
such as to show that thenature of the use must be521. TheMass.

right being exer­known,have that the wasoughtor toknew,owner
permission, but withouttoleration oruponnot reliance hiscised, in

262, 266, 267;52 N. H.Company,v.regard to his consent. Gilford
16, 18; Bartlett, 119,v. 55 N. H.9,12 N. H.Bailey Carleton,v. Griffin

Burke,124; v. 98 Md. 230.Vandegrift
premises herepublic used theof the whoIn far the membersso as

inoccupationtheir was re-tenants,plaintiff’sofpatronswere the
rights.derogationnot in of hisinvitation, andsponse impliedhisto
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space byof the thethat the usefound on the evidenceIt could be
to interfere with thator extentgeneral public was not of a character

hand,othercustomers, but, on theandowners,of the their tenants
of theplacemen in thethat reasonablewas far incidental theretoso

occupyingpublic was itsupposed that thenot haveowners would
say the adverse charac-to thatright.under a claim of It is sufficient

The defendant’s mo-conclusivelyter of the not established.use is
properlyarea was de-torespecttion for a with such outsidenonsuit

nied.
says when he camethatrespects plaintifftheII. As the sidewalk

walk,1886, an old brick be-inof the Parkinson blockinto control
walk,ancientcalled thewidth,in hereinaftertween four and five feet

and the north-and Arnold blocksalongran the face of the Parkinson
consent, citythethat, in with hiserly store;Hunt 1903-4side of the

other-walk, thatand later widened the butrelaid the thereinbrick
isThe of the walk shownunchanged. existencewise it remained
as to theno evidence was submittedpriora time to 1856 butfrom

of the Thethe last seventies.character or extent of its use before
continuously trav-however, is that it wasevidence,uncontradicted
owners, their ten-public, in common with theby pedestrianeled the

priortime tointerruption, from somecustomers, withoutants and
1880 until 1924.

a in thesupport publicin of easementonlyThe submittedevidence
confirmatory testimony duringof its continued usewalk, other than

heplaintiff. cross-examination testi-period, from the Onthis comes
always by pedestrians who came“Q. that usedfied as follows: Was

north orstreet, journeyin their south?west of Maindown that side
peoplefor. . . . And for toowners had it builtA. That is what the

stores, and for customers thatgodidn’t want to intowalk on that
that, youstore, go Q.in . . . So whetherwanted to trade in the to

not, you goor could that sidewalk togo into a store usewanted to
peopleAndCertainly. Q.A. haddown Main street and back?

your right up to the time itdoing it, 1886, knowledge,from tobeen
, pe-there ... forThere has been a sidewalkchanged?was A. ...

I came here.” Hefor those stores ever sincedestrians and customers
sidewalk,“strangers up. . . and down thefurther testified that walked

sincefreely” the “narrow sidewalk . . . has used everand that been
by stores, travellingand theNashua,I have in all thebeen [1886]

Q. People travelling constantly,had hadn’tpublic. ... been there
years, on the side-they? theyA. . . . and have done it all theseYes

walk, stores, patronsin the of of theconnection with tenants the
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you ayou upwent that and into a storestores. If to block were
lessee’s,the the of thepatron store,of the and that was so with owner

ofproperty, Q.of the tacit consent. What thestore and the lessee
right by door, time? A. Thosepeople that the from time towent

any thatby mingledthat the door without business so with thosewent
go blocks, prettythe difficult to find outinto it washad business to

which.”which was
a in the walkpublicclaim toIn far the defendant’s easementasso

theuse, what has been as to evidenceupon saidprescriptiveis based
here.equally applicableto the outside area issupportin of a like claim

conclusivelypublic use notof the is established.The characteradverse
plaintiff’sonly the effect of the concessionIt to considerremains

in of the Tothe owners the construction walk.purposeto ofas the
usewhich, by twenty years continuousaidedconstitute a dedication

title, an inten­ripen there have been(P. 74, 1), mustL., c. s. will into
ofpublic perpetual righttheexpressed by act, grantor to ation, word

New-Boston,Atherton, 203,N. H. v.209;16 Statepassage. v.State
138,Streets, 133, 137,Roads ss.407, 413-414;Elliott, &412,11 H.N.

rightgrant perpetualintention to aunexpressedan139, 179. Neither
a license sufficientintention to bestow revocable isexpressednor an

anynotestified to word or act ofplaintiffpurpose.for that The
personaland he had no earlier knowl­prior 1886,toancestor in title

effect,intestimony purpose is,to the of former ownersedge. asHis
merely aof mental attitude.their It isno more a declarationthan

purpose topublica to invite thetheir acts showedthatconcession
ofprove expressedan intentionnot of itselfIt doestravel the walk.

public.to the If such an intentionthe walkthe to dedicateowners
atti­by implication from the conceded mentalitcan be found must be

in in their ac­building walk,title theplaintiff’sthe ancestorstude of
by public compe­the and otherlong usein its continuedquiescence

Moreover, supposedwhere the restsdedicationtent circumstances.
subsequent an ac­the user which will constituteupon implication,

title, adverse.it into must be shown to beceptance ripenand
N. H.192, Moore,Harriman 74Nashua, 199;46 N. H. v.v.Stevens

the intention toquestions, namely,thatfollows both277, 280. It
of to make suchcharacter the user essentialdedicate, the adverseand
of thepresented jury.issues fact for the Whileeffective,intention

tenants,for theirthe owners the walkplaintiff’s that builtconcession
anupon,to ispublicthe travel consistent withandtheir customers

itpublic title,an not neces­upon the indefeasible isto conferintention
agrantintent to retain the title and toansarily withinconsistent
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conjunctionin with theuserpublicwas thelicense. Norrevocable
to ofshown be suchoccupants propertyof theandof the ownersuse

the that it was had undernecessarily apprise ownerstoa character as
by dedication,to a titlefacts, essentialright.a of As theseclaim

aof the defendant for non-the motionsconclusively shownwere not
as re-respects walk,the as wellancientdirected verdict assuit and

area, properlywere denied.spects the outside
ofcovering exceptionthe to the allowanceFollowing is the record

community, such asDoyle: But aargument: “Mr.plaintiff'sthe
inindividual,thetown, got advantage justoverNashua, a have theor

officials,Nashua, by fairmindedrepresentedofway, Cityif theone
inproperty, public street,for aover, Mr.want to take this Wason's

Hampshire, properthere amakers of New isthe of the lawwisdom
City agree uponit; the of Nashua couldn’tway to do if Mr. andWason
theyfeet, agree possiblyif Mr.squareof couldn’tpricethe this 2700 —

wayaCity payto wasmore than the wantedWason asked —there
give upCity property,to to that butfor of Nashua force Wasonthe

just.fair Lucier:they him is andpay what Wason—Whatmust —Mr.
argumentthe in which Brotherto that. The Court: ToobjectI

Citymay disagreementa theDoyle suggests there have been between
IDoyle: suggestedI that. amand Mr. haven’tBrother Wason?

May my exception?Lucier: I haveillustrating a situation. Mr.
Doyle:may noted. J. J. Gentle-exceptionThe The be Mr.Court:

Citythe of Mr. couldn’tmen, if it out that Nashua and Wasonturns
Hampshireby ofprovideda the law makers Newagree, there was law

propertyCity give up privateof to to thatfor the Nashua force Wason
City that, itpublic when of does mustpurposes,for but Nashuathe

price.”apay land,for this fairMr. Wason
exception ambiguousthat the andplaintiff’sThe contentions was

notnot an for this court are wellthat the record does raise issue taken.
objectionand the was di-It is that court counsel understoodclear

maythat theresuggestion plaintiff’s attorneyof haverected to the
upon price taken, anyof and todisagreement the the land notbeen a
of the law of eminent domain. The court’s taciterroneous statement

following remark,a recital of theobjection,therefusal to sustain
argument (Maravas Corporation,theto an allowance of v.amounted

express ofby grantthe the583, 537)N. was confirmed82 H. which
exception thereto.

trial, onlythe were thejurythe of the before theUnder law issues
and,city land,to in thealleged plaintiff'stitle of the an easement the

damages, any.if The intimation thatplaintiff’sof theassessment
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disagreement pricethere had been a as to the of the tract taken was
foreign unsupported by anyto either issue and evidence. There was

only a disagreement prior trial,not want of evidence of tosuch the
any negotiations plaintiffof knowledgebut whatever. The denied

taking processof the until the in ofstreet was construction.
potential unprovedThe form of the of thestatement fact was

hardly objectionableless than an affirmative havestatement would
Railroad, 366,Fuller argumentbeen. v. 78 N. H. 371. The amount­

partiesed to an indirect that theassertion difference between the was
property taken,to the value of primaryas the whereas the issue was

prejudicialone of title. The character of the statement is self-evi­
attempt palliatedent. No was made to withdraw or it and no in­

requested disregarded.structions were that it be The verdict is set
aside and the order here is

trial.New

All concurred.

Hillsborough,
25,June 1931.
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