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Carroll,
1, 1931.Dec.

H. v. Hamlin,Alice Cable Donahue & Inc.

v.Frederick W. Cable Same.

Levansaler Demand, Woodworth,W. and Sulloway Rogers&Alfred
orally),Franklin Hollis for plaintiffs.the{Mr.

Arthur Greene, TimothyA. F. Myer (Mr.O’Connor and Saidel
for theorally),Saidel defendant.

Peaslee, J.C. These are to damages injuriesactions recover for
plaintiffto the in the suit, by fallingfirst hercaused over an embank-
uponment the premises Willeydefendant’s at the old house site in

Crawford TheNotch. defendant groupconducts there a of over
night camps. There are largertwo buildings used for a store, a
restaurant and rest rooms, located near highway,the state and on its

.westerly Northerlyside. of them is the cellar,old with a marked
boulder. This is by plotsurrounded a groundof of about an acre in
extent, which has an unrailed alongbank wall Ahighway. grav-the
eled drivewayautomobile runs around two plot, startingsides of this

highwayfrom the at the northerly plotend. The cabins face the and
driveway in an irregular line. It a disputed questionwas whether

plotthe designedwas freelyto bybe used guests,the or whether it
newly seeded,had been and railed off at the side next the restaurant
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inwalking it theit,over or whether waspromiscuouspreventto
at theaffordedextent of illuminationprocess improvement. Theof

buildingsor was alsolightsthe on about thebyoftime the accident
dispute.a inmatter

and werepremises nightfall,atplaintiffs at the aboutThe arrived
larger After it had be-buildings.in rear of theassigned a cabin the

store,the walkedgo from their cabin tototheydark startedcome
friends, thenandspokealong drivewaythe and with somenortherly

not far from theThe old cellar isplot to the store.started across the
fellit,of andnortherlyto the sideplaintiffs passedThebank wall.

the embankment.over
theupon whetherfor instructions the issueThe askeddefendant

It ex-of theplaintiffs placethe time and accident.invitees atwere
chargeof thepart“togiveto these and thatcepted to the refusal

time oftheplaintiff an invitee atthat the waswhere the court said
the accident.”

Thestatus.plaintiffs’the of theraised issueplainlyThe evidence
as theparts premisesto ofinvitation extends suchlaw here is that

un-wouldhis inviteesought in reason to understand thatlandowner
446,H.84 N.Abramson,their use. v.derstand were for Pickford

proved toasplaintiffs’If of was448, and cases cited. the view what
invitationpremises adopted,of the werethe situation and condition

properlydefendantfound;could be while the inferences which the
urged might oppositeto conclusion.lead the

jury,to thepresentedThe havethus should been submittedissue
the questionand to be decided is whether it was submitted.

to de-werecharge juryThe theno direct statement thatcontains
in-early in thequestion.the foundonlycide The reference to it is
in-ispersonlong alanguagestructions where this used: “So aswas

thepublicvited to enter to inviteeplace, proprietorsa the owe such
useduty of theusing keeping premises provideddue care in the for

may beof portion premisesofsuch invitee or such the said inviteeas
thetoexpected reasonably appliesto inuse a safe condition. This

dangerfurnishing lights, guards warning premisesof theand of outside
of knew, bywhich the defendant or care shouldthe exercise of due

about,know in may sleep.”as the thewell as bed which invitee
keepdutyThis tobywas followed extended instruction to theas

premises follow-safety byin order “for the theinvitees,”of his and
ofing: you“If . . the care. conclude that the defendant did exercise

person average yourthe of prudence maintaining premises,in ver-its
dict you premisesmust be for the If weredefendant... find the
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Foreman, willyou,reasonably condition, Mr.a safein. .. maintained
thatcontrary, youthe findIf, onverdict ...sign the defendant’s

toof the defendantby of the failureinjured reasonwasplaintiffthe
en-average prudence, then she isofpersonof thethe careexercise

negligent.verdict,” contributorilyunlessyourtotitled
duty to useplaintiff’stoinstruction as theanFollowing this was

of limita-suggestionnocamp dangers, but withanticipatingcare, in
‘‘ defendant wasthen theIt was said: Likewisethe invitation.tion of

andvisiting placetheir for entertainmentpersonsthatto knowbound
likely to confine them-by scenerythe and are notare attractedrest

asshould, byin such meanspaths observing it andto the sameselves
erectaverage prudence adopt, place warnings andof wouldpersonthe

injury them.”preventto tosafeguards
up in “You shouldlanguage:were summed this.The instructions

..or the defendant.premises. .. whether not the offirst consider
reasonably persons who camea safe condition for the use ofwere in

ofinvitation, or for the transactionby express implied,theirthereon
premises respect dangerous,if in did thebusiness, or, anythe were

lights andsafeguards,erect and maintain such asdefendant sufficient
ordinary towarnings, invitees, by care,to the of avoidenable exercise

respects,If theinjury. dutydefendant fulfilled in theseits both
of hand,be the end other if defend-that would the case. On the the

respect, you plain-in either theant failed will then consider whether
care safety and, you did,tiff reasonable for her own if findused she

yourtoshe is entitled verdict. ...”
might phrase portionIf it be “orconcluded that the such of the

premises as said may expectedinvitee to abe use” was statement of
legalthe limitations of invitation, adequate juryand to inform a of
theyhow were to deal subject,with the it is thatmanifest what was

in charge,said later the if directly negativing anynot idea that there
anwas such issue in the case, at the least failed to make any mention

of it. In the placesseveral where the defendant’s duties are enum-
erated this feature of the ignored; summary mightcase is and the well

thoughtbe to exclude consideration,it from by necessary implication.
It must be issue,concluded that the whether the defendant’s invita-

tion extended to plaintiffsthe use the made of the premises, at the
time of the accident, clearlywas not definitelyand submitted to the
jury. The attention of the court was called to the defendant’s claim

chargethat the took jury.this issue from the question“The here is
whether there probabilityis language maythat the conveyedhave to

jurorsthe an conceptionerroneous of the law. appearsAs it itthat
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presented to the courtsomay so, and the matter washave done as
understanding might have been ob-the an erroneousthat chance of

exception must sus-statement, the beby explanatoryaviated brief
Railroad, 522,N. 533.tained.” v. 81 H.West

requirenot ex-doand verdictsThe for directedmotions nonsuits
ofalready said the factsbeentended From what hasconsideration.
thefound that defend-case,in it beenappearsthe it that could have
its invitedplacea wheredangerousant atmaintained a situation

conclusivelyto beguests go. it saidlikelywere to And cannot be
danger.thediscoveringin in notplaintiffsshown that the were fault

lighted pitfall woulddimly beThey might that no suchwell conclude
the publicground adjoinedimproved plotmaintained an ofwhere
negligent.not have beenhighway. mayTheir failure to discover it

cited;437, and cases Wilson v.Byron Railroad, 434, 438,82 N. H.v.
jury.theRailway, 84 N. H. 285. The case forwas

taken,wasexceptionargument plaintiffs’ counsel,The whichof to
however, been examinedmay has,at Itnot be made another trial.

byto evidence.supportedand found have been sufficient

trial.New

All concurred.


