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Rockingham,
2,Feb. 1932.

Bottomly Parmenter, Ex’r.Ernest & a. v. Bertice M.

(Mr. orally), forSleeper SleeperH. PerkinsWilliam and John W.
plaintiffs.the

Woodbury (Mr.(ofH. T.Massachusetts)R. Lawrence and Chester
fororally),Lawrence the defendant.

in the countMarble, allegationsThe material contained firstJ.
are as follows:

Parmenter,B.years death, testatrix,her the EvaAbout two before
them a notepurchased plaintiffs, takinga in Salem for the fromfarm

by mortgagea$11,000 (the purchase price)for amount of the secured
wherebyparties a contractproperty.on the The then entered into

re-for theplaintiffs agreed supportto and for the testatrixthe care
note andhold thelife, promisedof her and she in turn tomainder

upon“only long might .. . to live saidmortgage so as she desire
having previously5, 1928,premises.” The testatrix died March
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discharge saidhaving “tofailedmortgage butdestroyed the note and
the mort-seeking “to enforceThe executor ismortgage of record.”

agreeandpromisein her lifetime diddeceasedwhich saidgage debt
“ things uponallhave donecancel,” plaintiffsand theto terminate and

the cus-withconcludesperformed.” The countparttheir to be
clause.tomary ad damnum

and de-canceltopromisethe of the testatrixcount,In the second
daymade the be-beenmortgage is to havestroy note and statedthe

borewhich sheaffection“in of love anddeath considerationfore her
in accordanceandnephews,”who were her ownfor claimantssaid

understanding.”“previouswith a
thepromise of testa-that theplaintiffs allegecount,In third thethe

however,made, thatisNo claimto leave them the farm.trix was
being that shecomplainttestatrix, the realbelonged to thethe farm
provide forlien or to itsmortgagedischarge of record” thefailed “to

discharge by will.
ofthe valuequantum meruit to recoverone ofThe fourth count is

request.at heretc., the testatrixlabor, furnishedservices, goods,
under the15, broughtandAugust 1928,equity,The in filedbill

relating to thereciting the factsL., 317, 3,s. afterprovisions of P. c.
mortgage,andof the notepurchase the farm and the executionof

itlifetimeduring partlatter of the testatrix’sfurther recites that the
theconsideration, forgivetogoodfor and valuableintention,was her

1928,4,on Marchmortgage died; thatplaintiffs the debt before she
of immediate deathexpectationviolently ill and in theshe became
mortgage; that thedestroy the note andplaintiffsthe torequested

thattestatrix, such destructionso, supposing as did theplaintiffs did
mort-discharge debt;of the that thea goodconstituted and sufficient

find, byplaintiffsof and that thegage undischarged record,remains
Theto their real estate.record, upona cloud the titlereason of said

“execute aordered tothe defendant beprayer of the bill is that
de-that from and after suchdischarge mortgage, andformal of said

under saidby person to claim titlebrought anynocree action shall be
theuponmortgage released and cancelledmortgage; that the besaid

may just.”relief berecords; and for such other as
hearing the merits isafter a ondismissing equityAn a inorder bill

subsequentlylaw,atparties in an actionupon the sameconclusive
Dodge, 38in issue. Hall v.in matter isbrought, which the same

Bellows, 229,N. H. 231.346, 351;N. H. Forist v. 59
statutory action toor aa to a cloudpurpose“The of suit remove

property. Suchto realquiet claimstitle is to determine adverse
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heplaintiffin the whichpresupposeactions some title or interest
or title adversejudicially superiorto to some claimwishes establish as

intitle isby the extent thatthereto asserted the defendant. To
anyinadjudicatedand the or decree is conclusivejudgmentissue

havemightorsubsequent every groundsuit of claim or which was
(5thFreeman, Judgmentsurged support againstin of or it.” 2been

874,ed.), s. and cases cited.
urged in thegrounds plaintiffs mightthe the haveOne of which

inallegedequity contract-rightsprecisesuit was the existence of the
broughtnotpresentthe action. it this action isWhile is true that
remedyultimateostensibly title,to an theestablish unencumbered

thein fromsought by the three not differ substancefirst counts does
relief for in theasked bill.

note,plaintiffs liabilityThe in on the but seekeffect concede their
theorytheto recover from the the amount of the note onexecutor

effectuallythat in accordancethe testatrix failed to the debtcancel
way ofwith anotherallegedthe terms of the contract. This is but

partdeclaring by complete performancethat of the contract on their
they paid a releasehave the and entitled to formalnote are therefore

seeking indirectlyof their whatobligation. short, theyIn are here
they already directly.attemptedhave to obtain

clearly distinguishable.The King Chase, 9,case of v. 15 N. H. is
ChesleymortgageThere “Title essential, bywas title was not.”but
the re-Dunklee, quitev. N. H. the is263,77 265. Here situation

The plaintiffs’ premises questioned,verse. the is notownership of
in-right discharge mortgagewhile their a theto of the is essential

quiry, common to the in all threeequitybill and counts.
equity“It inespecially importantis not that the action wasfirst

realpresent... while the an .. . theaction in form action at lawis
object of the veryaction is to in the the relief demandedobtain end
in the former suit.” Since thisWebster, 375,Tewv. 118Minn. 378.

so, plaintiffsis the liti­only actuallyare “barred not as to what was
gated in the suit, everything mightformer have beenbut as to which
litigated therein.” Chesley Dunklee, 263,v. N. H. and cases77
cited.

“In words,other inparty cannot,a the of aguiseunder mistake
remedy relitigateor theory, by pursuingthe a differentsame matter
remedy or action, merely complaintform of theby varyingor his if
cause of action remains the same and on the inlitigatedwas merits
the first action. change aspectThe in some amust be substantial
one so as to into theinject second case some new element or fact which
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into the first case under thebroughtwas not and notcould have been
theory party presenta must all hison which it And ...was based.

in aalleged singlethe factsgrounds for relief and all evidence as tohis
inlitigationthe aaction; by reservinghe cannot them renew subse-

upon Freeman, Judgments2quent suit same of action.”the cause
(5th ed.), s. 737.

allegedplaintiffs explainThe their failure to assert their contract-­
againstanrights proceeding groundin the former on the that action

broughtnotrightsthe executor to enforce have been atthese could
302, appear, however,s. that theL.,that time. P. c. It not1. does

otherwise, proceedingsor that theany by pleaexecutor made claim
premature. to maintainplaintiffswere therefore entitledThe were

25,N.equity (Amoskeag 29;the 48 H. Kit­Mfg. Barnes,suit Co. v.
elementarytredge Folsom, principleN. H. is that98, 113),v. 8 and the

ques­of allhaving disposes“equity acquired jurisdiction of a cause
final determination.”necessarytions the decision of which to itsis

N.(Carpenter Fisher, 486, 493).v. 68 H.
accident, orprevented throughIf mistake mis-plaintiffsthe were

support theintroducingfortune from all in of issueavailable evidence
tried, a for a new trial.remedytheir not another motionwas suit but
Chesley Dunklee, 263,v. N. 268.267,77 H.

pleadingsinalleged thediscrepancyThere is some factsbetween the
it is that thetheplaintiffs’and those stated in In brief saidthe brief.

executor had foreclosedpresent broughtaction not until after thewas
inmortgagethe amortgage;the that “the not attackcivil suit did

legal existence” but “hadmortgagesense” “the not inbecause was
Ifplea res filed.” theseadjudicata]been foreclosed when the was[of

from re­doubly precludedare thecorrect, plaintiffsstatements are
acovery toplaintiffs’ right dis­contract-counts;on the for even if the
pro­equitycharge of in themortgage adjudicatedthe had not been

with re­ceedings, judgment of be “conclusivethe foreclosure would
liti­spect mightto or have beenall ofmatters defense which were

ed.),(4th s.in 2 Foreclosuregated Wiltsie, Mortgagethe action.”
principle1036, 1310, which thep. policy onand cases cited. “The

adjudicata public that thereres thepartiesof is the of andrests interest
115, 120.an H.litigation.” Leun,end to v. 83 N.Burleighbe

rulegeneralThe theIt isfourth count remains to considered.be
agreedforplaintiffthat a to recoverjudgment against a in actionan

does notcompensation express contractallegedunder the of anterms
ren-ofquantumbar an action of the value servicesmeruit to recover

408; Kirk-in Kan.Meuser,dered the 88same transaction. v.Clifton
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101 Y.Eq. Masterton,41 v. N.McElroy, 539;v. N. J. Marshpatrick
24.Estate,v. 127 Mich.Laird Laird’s401. See also

282, “There noThayer 278, it said: wasHarbican,v. 70 Wash. isIn
by any contractfindinga that therejuryto sustain the wasevidence

performed thepaid plaintiff. . . But thethe amount... to beas to
toHe is entitled the reasonableHe effected the settlement.service.

theHaving failed in action to establishof his thisvalue services.
quan-upon thecontract, he maintain another actionexpress can still

samemeruit for the services.”tum
ofadjudicationtheessentially different,the claims are and“Now

inconsistent,They arenot us to bar the other.claim does seem toone
Heentirely separate actions.true, theyit are and distinctbutis

crops afterhe entitled all the thein the one case that was toclaimed
agree-he anexpenses paid; and now that there wasfamily were claims

veryfor is a differentpay services,to his whichment that he was have
21Ward,In re Ohiooriginalfrom the one made in the action.”claim

recovery753, “If course theproved,756. the contract be ofC. C.
party toupon that; proved,if then the is entitledbe none bemust

Reese, 588,59 590.the of v. Ga.value his services.” Warerecover
Company,Ass’n 67 N. H. 450.also Meredith Mechanic v.See

The order is

thethe as to otherException sustained as to count: overruledfourth
counts.

All concurred.


