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Hillsborough,
2, 1932.Feb.

Company.Dorilla Giroux v. The New York Life Insurance

Emile Lemelin (by orally), plaintiff.brief and for the

GeorgeM. (byFrench orally),brief and for the defendant.

Marble, In applicationJ. her insuredfor thereinstatement
represented that, into the best of knowledge belief,her and she was
the same condition of health she was is-policyhad been in when the
sued, and “anythat she pasthad not “within the had ill-years”two

” “nesses, bodily bydiseases or injuries or treatedconsulted or been
any physician physicians.”or representationsShe certified that these

full, completewere true, agreed defendant,and and that the believ-
ing them true, relyto be should and act thereon.

plaintiff’sThe hadproveevidence tended to that the insured ceased
to work as factory operative 1928,a not on ac-28,on December but

illness, (hercount of up May plaintiffand that to the1, 1929, when
mother) her anddoctor,”“sent to see the had nevershe been sick

soughthad never or received medical treatment or advice. Dr.
Gagnon, “beyonddate,who saw her on that thenstated that she was
any longhuman or help.” inquirymedical In to an to howanswer as
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it“Of coursehesuffering disease,must have from the said:she been
consumption,possible gallopinghave a ofcould been that it was case

eightthat is hable to last from to and no more.”six weeks
in-thethatTowle, by defendant,Dr. a called the testifiedwitness

foundheand that1928,sured visited his officelate in the summer of
wasThere“in a condition, borderingher rundown on tuberculosis.”

sickness,offactoryevidence that the hadalso insured left the because
orhad seensheoperativeand that she had told another either that

going towas see Dr. Towle.
Dr.oftestimonyAssuming, the thecontends,as defendant that
thethatfollowcontradicted,not noteffectuallyTowle was it does

doctorThegranted.for a directedmotion verdict should have been
insuredtestifying theacquaintedfrom he not withmemory;was was

onlyofficeany of her at hisfamily;or with he stated that calledshe
“ patient,”once, before,that he had never her a cashseen that she was
circumstances,hethat made no record the call. Underand of such

givenjuryfor the to beit was determine much shouldhow credence
Theytestimony. Lally 188, 190.Co.,his v. Insurance 75 N. H.

v.or Nawncould “believe disbelieve the defendant’s witnesses.”
Railroad, N. H. 299,77 305.

thefromupon“The evidence camewhich the nonsuit was moved
cases,party ... who A in suchgrantedmoved it. nonsuit is not

entitledplaintiff obliged yield evidence,for the is not and isto to the
N. H.weighed by Pillsbury,it 20jury.” Pillsburyto have the v.
Carr,90, v.491;See also HillDuston, 490,97. Williams v. 79 N. H.

458,N. H. 462.78
de-DwyerThe case of theCo., 572,v. Insurance 72 N. H. on which

relies, 575) the(p.fendant is not in conflict with these cases. There
falsity of certain representations was conceded.

theproofsIn one of the of death entitled Statement”“Claimant’s
totallyfollowing question was asked: “From date was deceasedwhat

therebyand for re-prevented performing anydisabled from service
profit?”muneration or answered:question plaintiffTo thethis

January 1,“Since At that sheplaintiff1929.” the trial the testified
did not read orquestionremember such a and could notthat she

signedwrite. The May plaintiffstatement is dated and the17,1929,
by mark.

proofsin his ownby againstStatements of death made a claimant
ordinarily where, here,interest are asadmissions;asadmissible but

question estoppel involved, conclusive,no of are notis such statements
(2dopen explanation Joyce,but are to and correction. 5 Insurance
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Co., 100, 104;H.p. also Bachman Insurance N.ed.), 6175. See v. 78
Brown, 20 N. H.King Hutchins, 561, 575, 576;v. 28 H. Fitts v.N.

Hoit, 143, 145.393, 397; Peckerv. 15 N. H.
made theplaintiffthat the“The evidence ... is uncontradicted

in of herpart proof the hour be-doctors’ certificates of the of death
her, theirThey byread or to nor were con-reavement . . . were not

signedexplained. . . could not read. Shepurporttents or She .
justified jurythe into All this havesign.where she was told would

no Frazier v. Insuranceeffect to thegiving so-called admissions.”
Co., 709,App.161 Mo. 717.

presiding justice in di-In brief the that theits defendant assumes
findings ofto makerecting authoritythe made and had certainverdict

implication.byin record evenNothing appearsfact. of the thekind
merely anjudgmentfor wasaccompanying agreementThe order and

Whether, under theavoidingof another trial.expeditious method
relieved fromjustice that the defendant becircumstances, requires
order isThe hereagreement question superiora for the court.the is

sustained.Exception

All concurred.


