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the record to accordso, jurisdiction toIf he has correctadvertence.
367, Company, 84 N. H.P. 12. See v.L.,with the c. s. Statefacts.

241; Weare, N. H. 314.Agalos, N. H. State v. 38322, 323; v. 79State

Petition denied.

All concurred.

Hillsborough,
1, 1932.March

Arthur H.State v. Hale.
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solicitor, JohnRalph Sullivan,L.Davis, Johnattorney-general,W.
R. state.orally),Davis for the(Mr.McLane and John P. Carleton

(Mr.Warren, Murchie, & BlandinHowe & Wilson and Murchie
Robert C. Murchie orally), for the defendant.

guiltyof wereMarble, J. The on which verdictsvarious counts
in a com-separatereturned relate to allmortgage-loans, embraced

prehensive development land in Colorado.involvingtransaction the of
pertinentAlthough voluminous,the record the evidenceextremelyis

brieflyto sum-maythe motion bedefendant’s for a directed verdict
marized.

On September 16, 1925, throughE. whose realGibson,one Charles
agency substantially dollars hadestate loans a millionaggregating

inby Savingsbeen made the on land situatedMerrimack River Bank
or the defendantpersonalnear the San a letter tovalley,Luis wrote

accom-reminding him of” loans “wereproportionthat “a thelarge
pay“no the interestmortgagesmodation on was one towhich there”

company hadCo.,”but the himnotifyingGibson and that that
informedreached the end of had beenits resources. The defendant

abandoned,yearstwo thatregion beingearlier that werefarms in the
the that the out-property undermined,value of the andbecomingwas
look depressing.was

investment inAlthough to itspolicyit was the of the bank restrict
any madespecific dollars,of million the defendanttype security to one

to ad-attempt liquidateno continuedholdings,to the butColorado
onmortgagesbyvance the company,bank funds to Gibson secured

thereonthe loanedalreadylands total amountmortgaged, until the
exceeded the ofsum two million dollars.
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in theseinterestedcompanyconceal that the wasTo the fact Gibson
of Morristhe services theengagedloans the defendantadditional

conveyed his landsLawrence,of GibsonCompanyLand Kansas.
companynominally the Morrismen, mortgaged them toto whostraw

werecompany’s endorsementsactually to the The Morrisbut bank.
byandAll at once to Gibsonpapersrecourse. were sentwithout

by the defendantdefendant,the all checks senthim to andforwarded
immediately tocompany turned over Gibson.to the Morris were

discovering thatpursued company,until themethod was MorrisThis
reason,” refusedentirely ofof the loans “excessive and outsome were

arrangement longer.to continue the
dollars,nearly a half millionremaining totallingloans,The

EnglandNewin the of the Colorado &negotiatedwere name
with thea in accordanceCompany, corporation organizedMortgage

and his asso-byexpressdefendant’s directions and conducted Gibson
ciates.

a bonus ofreceivedloan made the defendantOn each after 1925
that theseper And while he contendsapproximately twenty cent.

onlybank, true in the senseeventually the this ispaidbonuses were to
obligationsdischargemoney acquiredhe used the reduce orthat so to

in­directly orfor which he eitherdue the it could found wasbank be
falseincludingdirectly responsible. furtherThere is much evidence

by the defend­reports,certificates and letters writtenappraisals, and
Newfor the Colorado &suggestingto Gibson a addressant fictitious

concealment, all tend­secrecy andEngland company enjoiningand
only error wasstrongly refute the that hising to defendant’s assertion

unnecessary dis­it tojudgment. However,of isan honest mistake
may inferredintent belength,this evidence at for a fraudulentcuss

370,Barnard, 83 N. H.circumstances Inc. v.(Cavanaughfrom &c.
thetoclearly justify372), alreadyand the facts noted are sufficient

of thedenial motion.
duplicity.forquashThe the indictmentdefendant also moved to

minor andwith thechargesfact that each count the defendantThe
3,262,(P. L., c. s.making illegalincidental offense of investments

ground.thatonII) objectionablecl. does not render the indictment
alsoSeeGorham, 164, and cited.152, 163,v. 55 N. H. casesState

Shaheen, 81 194,State v. N. H. 195.
counselpermittowithin of trial courtIt was the discretion the

to16, 11,c. s.L.,of P.acting authoritythanother those under the
andC. J. 134318attorney-generalthe in the of case.assist trial the

1 Procedure, s. 282.cited; Bishop,cases Criminal
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themisappropriatedhad bonusesthat hedeniedThe defendant
the was insought prove that bankGibson, and topaid byto him

scope of the trial to include aextended theThisreality his debtor.
afinancial affairs. Asof the defendant’sinvestigationmeticulous

of remote­presented largelywere thoseproblemsconsequence, the
Follansbee,v. 79presiding judge. Cobbby theness determinable

exceptionssuch as thoserespectwith to205, This is trueN. H. 206.
opinion evidence, to theand exclusion ofrelating admissionto the

witnesses, and to the ex­disparagementin ofof evidenceexclusion
of Massachusettsconcerning the custom certainof evidenceclusion

Hause, 133, 136; Hersom,82 H. State v. 84See v. N.banks. State
Digest, p.I 585.433, 434; Hening’sN. H.

supple-in the defendant’s firstexceptions collectedSimilarly, the
topics “The admission of irrelevantunder the entitledmentary brief
inadmissible remote,” “Excludedevidence,” “Evidence because

subsequentof value of lands to the datedocuments,” and “Evidence
consideringquestionsno of law. In themortgages,”of the raise

init sufficient toexceptions of this nature is state that nomultitude of
apparent.any judicialof discretioninstance is abuse

on thethat the notes which GibsonIt the contentionwas state’s
per-ain which the defendant hadapplied were notesbonuses were

compensationhe had received ob-interest either because forsonal
obviously(a he desired totaining of the loans fact whichapproval

theyor were made for his own benefit.bank)from the becauseconceal
by which the Gibson bonuses were disbursedThe methodcircuitous

suspiciousin itself a cir-note-payments made wasmany of theand
convincinglymorecumstance, the state’s contention wasand while

others,in the evidence as ain instances thandemonstrated some
circumstance, plainly thelight justifiedin the of thiswhole, viewed

the rule in that “eachurged. jurisdictionIt is not thisconclusion
sought byto used the state must be establishedevidentiary fact be

Kilcoyne, 432,82 H.doubt.” State v. N. 433.beyond a reasonable
denyingerror in the defendant’sno thereforeThe court committed

relatingjuryfrom the the evidence to certainto withdrawmotion
loans.

in connectionto have received bonusesThe defendant was shown
directly in There was alsoother than those issue.with transactions

as theirregularities,in further such re-participationof hisevidence
the hadof real estate the title to which bankmortgaging to the bank

class of evi-foreclosure. reference to thisalready acquired by With
anyin or all ofpart as follows: “...jurythe were instructeddence
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inspecificallynot the indictment are no evidencetransactionsthose
innocence, except help youor inguilt they mayasof the defendant’s

the time he the to in theascertaining his intent at made loans referred
limited, unquestionablyAs thus the evidence ad-wasindictment.”

Hinton, 83;84 N. H. 75, Corp’nv. Land Finance v.missible. State
518, and522,N. H. cases cited.Company, 83

herequested a to a photographcounsel witness look atDefendant’s
taken, from “or tellWadleigh’sand then his Mr. memoranda”had

witness, referringthe land. The to his owncount describedwhat
made in Mr.penciled of memoranda collaboration with Wad-notes

my“Iquestion.the Counsel then now add toanswered said:leigh,
photographsthe introduction of these the further ob-toobjections

testifying byis from memoranda made some onejection, the witness
in norevidence,The notes referred to were not introducedelse.”

jury. appearsto So far witness'contents read the as thewere their
H.actually Fletcher,See Kelsea v. 48 N.was revived.recollection

circumstances, authorshipthe of the memorandaUnder such282.
entirely immaterial, originalnor it the be used.was essential thatwas

759,(2d. ed.), ss.Wig.2 Ev. 760.
photographs introduced as exhibits werethis and otherWhether

sufficiently question presiding justicea for toauthenticated was the
518,N.Mannion, 82 H.State v. 520.determine.

manyon “howwitness Gibson was asked direct examinationThe
thepurchasedhe from the defendant in 1909 andof land” hadunits

he had over to the defend-mortgages”amount of turned“aggregate
possession,in themortgagesThe were not butin 1914. witness’ant

inShahan, paper,”to Mr. the maker of thebeen “surrenderedhad
mortgage”a ofAnother was asked “to whomColorado. witness

ques-It is ifreal estate ran. doubtful thesecertain Massachusetts
to to the ofmay fairly be said refer “contents” written instru-tions

defendant, they refer,the even if do so thements, byas claimed but
justice, having found on sufficient that the docu-presiding evidence

properlyof the admitbeyond jurisdiction court,were the couldments
H.testimony. Wren, 361, 363,v. 77 N. and cases cited.the oral State

any permit mortgagerule of ait a violation of evidence toNor was
by bythe to his own rec-under cross-examination state showbroker

of a he had had the bank.the details transaction withords
a tocross-examination, defendant’s counsel asked witness stateOn
in ofrespect to the numberfigures” with increase thethe “census

valley. attorney-generalproperin It for thefarmers the San Luis was
by theinquiring:to thus introduced “What wassubjectthecontinue
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know,minimum if that was countedacreage report, youin that census
in evidence becameThere are other instances whichas a farm?”

circumstances.on cross-examination under similaradmissible
excluding certain evi-complains bythat the courtThe defendant

give himfailed torelating fertility valleythe of the San Luisdence to
Thisenjoyed.in that the statethe same latitude cross-examination

rulingIn it out at thatvery early in the trial.evidence was offered
“If material whenthe court said: it is foundstage proceedingsof the

Thisput it in.”part case, you can, course,of ofyou get yourto the
eminently fair.ruling was

bank, calledone of the of theattorney-generalThe asked trustees
thatto his attentionby defendant, broughtthe if it had ever been

ex-property in The defendantleavingthe the droves.farmers were
testifying. Theattorney-generalcepted groundon the that the was

in an effort to discover the extent of the witness’question was asked
aquotation frommerelyof loans and was aknowledge the Gibson

to the defendant in 1923. Since the witnessbyletter written Gibson
toappeared to or not this letter had been showndoubtful as whether

proper forlegitimate.the was It was alsohim, cross-examination
quotation cross-attorney-generalthe to make use of the same when

examining the defendant.
following ofexclamation, “Right!”, oneattorney-general’sThe

on cross-examination did not constitute testi-the defendant’s answers
in of the term. comments of this char-mony any true sense “While

381,H.encouraged” (Sanders Railroad,v. N.acter are not to be 77
ordinarily weightof too little to render the383), significancetheir is

Railroad, 105, 107, 108;80 N. H. v.trial unfair. Jordan v. Sanders
Railroad, cited.supra, and cases

examination he had not “de-The defendant on direct thattestified
9,representing the state” since Juneanybodyclined to talk with

and all(the closed),on the bank was “had answered1930 date which
in-they” him. On cross-examination thequestions had asked state

suggesting that thequired if he had received a letter dated June 23
explainhim “to have an toattorney-general opportunitywanted

Theany action was taken.” de-irregularthat looked beforethings
not remember the letter. It was laterfendant declared that he did

ground itcounsel, excluded on the thatproduced by defendant’s but
having theThe takenproperly defendant,had not been identified.

v,stand, privilege entirety. Fogg,in its 80witness waived his State
admissibility ofpreliminary facts on which the533,N. H. 535. The

proved proved.the to as other facts are Seedependedletter had be
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attorney-generalN The did not readPrior,Dunklee v. 80 .H. 270.
jury,the court or to the nor he exceed the boundsthe letter to did

had re-in to the defendantpropriety endeavoringof show that
it.ceived

by state,called the coun-accountant, byAn was asked defendant’s
firm“from what source” the of which he a member receivedsel was

“ by theThe I in drawnpay. witness answered: believe it is checksits
Whereupon inquired:treasurer.” counsel much havestate “How

to, to date?”. And the “Ithey replied:amounted witness couldn’t
After then “I to findyou.”tell some discussion counsel said: want

partnership your partnershipin isyourout who would know what
paid by Hampshire paid.”the of New and much Thestate how was

contention that the exclusion of this evidence constituteddefendant’s
byof discretion not out the The courta clear abuse is borne record.

saythat the witness himself not much had beenruled since could how
subjectpaid firm, taking pursuehis it was not “worth time” to the

permittedthen to the thatbyfurther. Counsel was show witness
thirty-five day chargeddollars a was the sum for his services.

byasked in the courseif,The same witness was defendant’s counsel
Company,investigation, Spillerof his he had found out that H. C. &

brokers, had re-defendant,sold bonds received from the “at times
turning proceeds proceeds paythe to him and tousingat times the

payments Savingsinterest on loans of the Merrimack BankRiver
placed through Spiller.” Spiller CompanyThe records of were&

Theevidence, althoughnot in the witness had examined them. evi-
impeach credibilitydence was offered “to the of this witness” who

Spiller’she “tried the frommoneyhad testified that had to trace
if inobject question permittedhands.” The did not to the turnstate
in Theinterrogate concerning question.to the the recordswitness

right any further examina-objectdefendant refused to waive his to to
by produced,tion of the witness the unless'the were andstate records

ground presiding jus-Thethe evidence was excluded. on which the
ruling unexceptionable. He “You askedtice based his seems said:
general Spillerquestion,this witness a what he found out from the

my judgment, up SpillerIn in the rec-opensrecords. that what is
If you put way, objection.”want to it in that there no Seeords. is

139,H.Mannion, 518, 525; Railroad,State v. N. H. v. 78 N.82 Keefe
merelyThe on the of141. fact that the evidence was offered issue

credibility rule, by callingdid not alter the nor could the defendant
categorical inquiry.for a answer limit the field of The extent to

presiding judge.“opened up”which the issue should be was for the
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thing,going therecognized youhe he said: “If are intoThis when
Spiller records,the let usobtained frominformation this witnesswhat

rule, don’t.”youIf to followthatall do it. don’t want
questionin later ThisMoreover, the were introduced.records

prac-cross-examination, and ourobjectionremoved the to the under
have the and interro-the defendant could then recalled witnesstice

Railway, 250,N. H. 253.gated him. Villineuvev. 73
Bank,of the First NationalThis witness had examined the records

de-president.the On cross-examinationof which defendant was
concerning the of theselengthat contentsinquiredfendant’s counsel

attorney-general requestedOn examination therecords. re-direct
In theloan,Heathhistorythe witness to the of the so-called.trace

$16,000entrythat a certain ofcourse of his answer the witness stated
de-Thereuponappeared on the the First National Bank.books of

refer-fendant’s counsel “all evidence of this witness withmoved that
to theto what the of National Bank show asence records the First

iftransaction be from the The court then askedstricken record.”
to the of thetestimony regardthe motion “in recordscovered the

cross-examination,National and defendant’sFirst Bank” elicited on
“ testimonyreplied: be strickenNo; asking anycounsel I am not for to

incompetent testimony proposed.record isexceptfrom the this which
in,they gomayI like the we them whenhere,would records so see

positionof the I in athe records National and will beFirst Bank ...
during whichfollowed,cross-examine.” Ato conference with counsel

Your mo-going relythe court said: to the records ...“We are on
granted jurytion will when I comebe I will have the that... to tell

a of threedo,back.” This the to After recesscourt failed however.
days (the produced in the mean-national havingbank records been

ex-time) entry appearedthe witness Thetestimony.resumed his
actly as the the to with-If failure of courtwitness had stated. the

error,jurydraw from the be deemed anobjectedthe to canstatement
very taken, norexceptionit was wasobviously a harmless Noone.

the atten-does matter to the court’sappear againto have been called
tion.

mightThere was no in an accountantinconsistency rulingthe that
to thetestify appliedthat the bank received no from bonusesbenefit

de-payment of wereloans the bonusesother than those from which
moneyrived but could of thetestify to the use bonusnot “as whether

pay dischargesto the the obli-interest on loans of certain individuals
gations testimonyof in the firstthose Theindividuals to the bank.”

to ainstance related in second instancefact;to a of thematter that
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professAnd the did not to havequestion of law. since witness
knowledge on the Har-subject, correctlythat answer was excluded.
vey Provandie, 236,v. 83 N. H. 243.

exceptions supple-in the firstCertain are discussed defendant’s
occurringmentary topic:under the assertionsbrief “Testimonial

colloquyof the in theduring altercations counsel and with Court
jury.” appearof the to innocu-presence These assertions have been

support objectionThe first addressed to the court in of anous. was
in theExceptions freely interjectedwas overruled. werewhich

exceptioncounsel,midst of debate and in no instance was anbetween
court.”“ruling, superiortaken to the direction or of thejudgment

Ketchen, 114; Tuttle v.L., 315, 112,c. s. 8. See State v. 80 N. H.P.
304, exceptions80 N. of re-Hodge, H. 312. The same is true the

ferred to as of evidence.”“Misstatements
juryIn informed theopening attorney-generalhis statement the

ifthe in 1925 whichthat state would show that a situation existed
him, under hisknown to the bank commissioner would have caused
excepted, andduty, to declare The defendantthe bank insolvent.
had saidpresiding justicethe stated that he strike what beenshould

whichthe bank from record. The evidenceabout commissioner the
matteras asubsequently justifiedthe state introduced the statement

ofdutytheAssuming, however, relatingof fact. that no toevidence
law, no error wasthe was a matter ofbank commissioner admissible as

ex-remark to whichcommitted, the court did not endorse thesince
408;405, 407,ception Association, N. H.was taken. v. 77Whitcher

v. N. H.Railroad, 59,Charrier 75 63.
toallegedthe fourteen of evidence claimedOf misstatements have.

jury “thereargument to theby attorney-generalbeen made the in his
immediatelywas notany consequence”was no misstatement of which

the evi-withby agreement“corrected exactattorney-generalthe to
ob-of the remarksSmall, 525,dence.” v. N. H. 530. MostState 78

tending tojected to fall of evidencewithin the rule that the existence
es-such fact isjustifies argumenta fact in thatestablish the assertion

Moreover, theSwindell, 402,tablished. Piateck N. H. 404.v. 84
no con-“givepresiding justice charge juryin the tohis admonished

“not bornewasanysideration to of court” whichstatement counsel or
excep-Theit.supported by theyout and the as recalledevidence”

accordingly overruled.argumenttions to the allowance of are
notdoeschargegivenThe in thedefinition of reasonable doubt as

v.ofcase Stateapproveddiffer in in therespectsessential from that
Mannion, Cases,82 1235.518, 526;N. H. 389 Briefs and
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The excepteddefendant to moneythe court’s instruction that the
of bankinga institution would misapplied meaningbe within the of
the anystatute if forused unlawful purpose, even if the didmisuse
not inure “to benefit of the party makingthe urgedit.” It is now
that this statement should qualified byhave been the explanation
that misapplication“the of funds must have knowinglybeen done.”
In point fact,of jurythe instructed;were so for the in-court later
formed them misapplicationthat the “pur-must have madebeen
posely deliberately,and knowing it to be orunlawful unauthorized.”

By denying the defendant’s pre-motion to set the verdict aside the
siding justice has found in effect that the trial was fair.

Exceptions overruled.

All concurred.

Hillsborough,
1, 1932.March

ThompsonFrances v. Ida Resnik.


