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v. Williamson, 34 D. C. App. 536; Chipman v. Johnston, 237 Mass.
502; Wier v. Still, 31 Ya. 107; Wells v. Talham, 180 Wis. 654; Oswald
v. Oswald, 146 Md. 313; Browning v. Browning, 89 Kan. 98; Nelson
v. Brown, 164 Ala. 397; Williams v. Williams, 32 Del. 39; Trask v.
Trask, 114 Me. 60; Bannon v. Bannon, 50 Wash. L. Rep. 22; Smith v.
Smith, 8 Ore. 100; Leaviit v. Leavitt, 18 Mich. 452; Meyer v. Meyer, 7
Oh. Dec. Rep. 627; Allen’s Appeal, 99 Pa. St. 196.

Petition dismissed.

" All concurred.

Grafton,
Mareh 1, 1932.

F. ErnesT PULsiFER & a. v. CuESTER G. WALKER &a.







MecLane, Davis & Carleton (Mr. Dawis orally), for the plaintiffs.

Fred P. Carr, Robert W. Upton and Laurence I. Duncan (Mr. Dun-
can orally), for the defendants.

Brawnch, J. 1. The petition in this case is properly brought under
the declaratory judgments act (Laws of 1929, ¢. 86). The plaintiffs’
claim of “a present right to lease said premises at the expiration of
said present lease’ and the adverse claim of the defendants that they
are entitled to a renewal of the present lease exemplify one of the nor-
mal situations which the act was designed to cover. The effect of the
statute in this case is ‘“to enable the normal defendant to institute
the proceedings.” Faulkner v. Keene, ante, 147, 155,

II. The defendants assert that the plaintiffs have no “legal right
to determine whether the lease has been satisfactory to them or not”
for two reasons, which, logically, should be stated and considered in
the following order, (1) because the words “providing said lease has
been satisfactory to the said lessors” ought not to, be in the lease at
all and should be stricken out; (2) because the above clause if properly
in the lease is illegal and void.

1. The findings of the court dispose of the defendants’ claim that
they are entitled to have the lease reformed by striking out the above
quoted proviso. The only testimony produced by the defendants
to sustain this claim tended to show that the language in question did
not appear in the first draft of the lease, from which the court was
asked to infer that it was fraudulently inserted in the final draft by
the plaintiffs’ attorney who prepared it. The court, however, reached
a, contrary conclusion and found that “The probabilities are that the
option of renewal clause was in the original draft in the same language
as appears in the document as signed.” In legal effect this is equiva-~
lent to a definite finding that the proviso was in the original draft.
Moffie v. Slawsby, 77 N. H. 555, 556; Goddard v. Com'pany, 82 N. H.
225, 230. If the reference to ‘“the probabilities” implies some doubt,
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the language of the court “also contains the assertion that the doubt
is not serious enough to affect the result. Not affecting the resuls,
its suggestion helps no one.” Moffie v. Slawsby, supra.

The argument of the plaintiffs that this finding was unsupported
by the evidence does not require extended notice. We need only say
that an examination of the record shows that the testimony on this
point was conflicting and that the statements of the defendants them-
selves on the witness stand were by no means unequivocal. Under
these circumstances the conclusion of the trial court cannot be re-
viged here, and it follows that the defendants’ prayer for reformation
of the lease was properly denied.

2. The contention of the defendants that the proviso in question
ig illegal and void is equally without merit. It ig true that some early
cases indicated a feeling on the part of some courts that contracts pro-
viding that one party must perform to the satisfaction of the other
before becoming entitled to compensation were for some reason ob~
jectionable. One reason suggested for this conclusion was that in
such a situation there was no mutuality of obligation. Thus in
Folliard v. Wallace, 2 Johns. 395, Chancellor Kent, writing in 1807,
said, “If the defendant were left at liberty to judge for himself when
he was satisfied, it would totally destroy the obligation, and the agree~
ment would be absolutely void.”” The fallacy of this idea was soon
perceived, however, and it no longer causes any difficulty. A promise
is none the less a promise because the obligation which it creates is
somewhat attenuated by conditions attached to it. “Parties to a
contract may lawfully stipulate that performance by one of them shall
be to the satisfaction of the other. The obligation of a contract is
not destroyed because it contains such a provision, as Chancellor
Kent seems to bave believed.” Burch, J. in Hollingsworth v. Colt-
hurst, 78 Kan, 455.

Another suggestion, which seems to have been peculiar to this juris-
diction, was that a stipulation for performance by one party to the
satisfaction of the other was unenforceable because it would result in
making the latter the judge of his own case. This idea first made its
appearance in the case of Smith v. Railroad, 36 N. H. 458, 490, which
was decided in 1858, and it received casual mention in the later cases
of Janvrin v. Exeter, 48 N. H. 83, 85, 86, and Boston & Maine R. R.
v. Railroad, 83 N. H. 312, 314. None of these cases rests upon the
above stated proposition as a ground for decision, and the notion that
a proviso like the one before us involves the principle stated in the
maxim, aliquis non debet esse judex in propria cousa, quia 1on potest
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esse judex et pars, today seems as fantastic as the Latin itself. See
Broom’s Legal Maxims, 117. In so far as the language of these cases
gives countenance to that idea, they involve a misapprehension of the
scope and meaning of the maxim and are not to be followed.

There is nothing illegal about the clause in question. “It is quite
permissible to parties to enter into such contracts, and where the ap-
proval or satisfaction of the party is made a condition precedent to the
right to receive compensation, or the contract price, for the article to
be delivered, the Court has no right or power to dispense with the
condition.”  Baltimore &c. Co. v. Brydon, 65 Md. 198. “We know of
no reason of public policy which prevents parties from contracting
that the decision of one or the other shall be conclusive.” Campbell
&e. Co. v. Thorp, 36 Fed. Rep. 414.

From the foregoing discussion it follows that the first question trans-
ferred by the trial court must be answered in the affirmative.

I1I. There has been a wide diversity of opinion as to the extent of
a party’s power to declare himself dissatisfied under a contractual
provision requiring that he be satisfied upon some point before he shall
become obligated to perform. See 6 R. C. L. Tit. Contracts: ss. 333,
334. Ineach case a new problem of interpretation is presented by the
language of the confract and the surrounding circumstances. Whether
the good faith of such a party may be inquired into and whether his
dissatisfaction must be based upon reasonable grounds are eontro-
versial questions which we need not consider at this time, for the actu-
ality of the plaintiffs’ dissatisfaction is not questioned by the defend-
ants, and the plaintiffs have tried their case upon the theory that they
“must have had reasonable grounds for their refusal to renew the
lease.”” The grounds for their dissatisfaction have been frankly dis-
closed. They are in brief, (1) a large increase in taxes and (2) an op-
portunity to lease the premises upon more favorable terms. The
question whether these are “legal reasons’” has been transferred.

The defendants take the position that “the proviso must relate to
performance by the lessees” and to this alone, and that since the
lessees have performed all their obligations satisfactorily, they are
entitled to a renewal of the lease.

We find nothing in the language of the lease which calls for such a
limited construction as the defendants suggest. In drawing the pro-
viso it was obviously assumed that as the end of the term approached,
the lessors would reappraise the situation and determine whether
““said lease’ had been satisfactory to them. Attaching to the words
their ordinary meaning, this is & much broader question than the in-
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quiry whether the conduct of the lessees had been satisfactory. Satis-
faction with “said lease’” implies satisfaction with the results of five
years’ operations under it, and the satisfactory or unsatisfactory
character of these results might well be influenced by many factors
outside the conduct of the lessees. If the only factor to be consid-
ered were that of “performance by the lessees,” it would have been
eagy to say so, but nothing of the kind was said in the leagse. We see
no ground upon which a limitation which the parties failed to express
can be read into this instrument by implication.

This conclusion does not lead to any unjust result nor does it at-
tribute to the parties an unreasonable or improbable purpose. Ob-
viously the defendants were under no obligation whatever to renew
the lease at the end of the term. They were clearly in a position
where they could consider every aspect of “said lease” and every
detail of the results of their operations under it in determining whether
they desired a renewal. Apparently the plaintiffs wished to preserve
for themselves a similar [reedom of action. They adopted language
appropriate to accomplish that purpose, and are now entitled to claim
the benefit of it.

In determining whether a lease is desirable or “satisfactory,” the
most obvious consideration would seem to be the amount of rent
payable thereunder, and next the amount of over head expense inci-
dent thereto. Both of these {actors may reasonably furnish ground
for dissatisfaction, and no reason occurs to us why they should not
affect the judgment of the plaintiffs in appraising the results of the
lease here involved. The second question transferred by the trial
court is accordingly answered in the affirmative.

IV. The proceedings with reference to the admission of evidence
which resulted in numerous exceptions by the defendants were of a
character well calculated to try the patience of the trial court but not
to invite favorable consideration here. In briefest outline they were
as follows. The plaintiff, F. Xrnest Pulsifer, testified that the de-
fendants’ lease was unsatisfactory because he had | lan agreement lwith
another party by which he could increase the rent over a period of ten
years. To this testimony the defendants excepted upon the ground
that the agreement was in writing and the writing was the ‘“best evi-
dence” of its terms. The plaintiffs thereupon offered in evidence a
document purporting to be a lease of the premises to the First Na-
tional Stores, duly executed by the plaintiffs and purporting to be
executed on behalf of the First National Stores by one Farnsworth
under the seal of the corporation, The defendants then objected to
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the admission of the writing upon the ground that Farnsworth’s
authority to bind the purported lessee had not been proved. The
plaintiffs then offered it “as a contract, valid or invalid, upon which
the plaintiff is relying for the action which he has taken.” After ex-
tended argument the document was excluded. The witness then
testified that under his agreement the plaintiffs were to receive a
rental of $250 per month for the whole first floor of the block for five
years and $275 per month for the next five years. To this the de-
fendants again excepted upon the ground that ‘“the writing will be
the best evidence.” Subsequently the defendants stated that their
objections to the admission of the writing were withdrawn, but it was
not again offered in evidence by the plaintiffs. It is now argued that
the “admission of secondary evidence when the writing was at hand
was error.”

This position is untenable. It was not essential to the plaintiffs’
case that they prove the existence of a new lease or a valid agreement
for a future lease, but having asserted their dissatisfaction with the
defendants’ lease because they could obtain better terms elsewhere,
it was permissible, if not essential, for them to demonstrate @he reality
and substantiality of their belief that this could be done.] Obviously
the fact that they had gone so far as to execute a new lease to another
party helped strongly to complete this demonstration, and Sfor the
purpose of proving that fact the new lease was admissible even though
its execution by the named lessee was not fully shown.} Thus con-
sidered, it stood as an utterance of the plaintiffs indicating circum-
stantially their state of mind and should have been admitted upon the
ground which was well stated by counsel when the offer was made.
I Wig., Ev. s. 266; III Wig., Ev. s. 1790. It was also admissible upon
the broader ground that “When the execution of a document is not in
issue, but only the contents or the fact of the existence of a document of
such a tenor, no authentication is necessary.” IV Wig., Ev., s, 2132,
The question whether the lessee named in the new lease had become
bound by the terms thereof did not affect the rights of either the plain-
tiffs or the defendants. Hence the execution of the document was
not in issue. The plaintiffs merely sought to prove ‘‘the existence
of a document of such a tenor,” and for this purpose they were en-
titled to make “autoptic proference’” of the writing. II Wig., Ev.
s. 1151,

The defendants having brought about the exclusion of this docu-
ment upon an extremely technical and legally untenable ground, it
would be a strange rule of law which would give them a new trial be-
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cause the plaintiffs were permitted to introduce other evidence of
their agreement with the putative lessee. There is no such rule of
law. The rule requiring the production of documentary originals,
which the defendants seem to have had in mind, applies only when
“the purpose is to establish its [a document’s] terms.” When the
purpose is only to establish a collateral fact, the rule is not applica~
ble. 11 Wig., Ev. ss. 1242, 1252; 5 Chamb., Ev. s. 3583, Tere the
purpose of the plaintiffs’ testimony was to show that they had sub-
stantial grounds for believing that they could rent the premises upon

more advantageous terms. Proof of this fact did not necegsitate the -

establishment of the terms of the leage which had been drafted. The
plaintiffs’ state of mind was a purely collateral fact requiring the pro-~
duection of no documentary original for its proof. “When a person’s
knowledge or belief about a document is material, the knowledge or
belief may be shown as a faet separate from the document’s terms,
without producing it.” II Wig., Ev. s. 1243.

The casge of Puinam v. Goodall, 31 N. H. 419, 424, cited by the de-
fendants, although of doubtful soundness (See II Wig., Ev. s. 1246)
is not inconsistent with the above conclusion. It was there held that
the fact of tenancy could not be proved without producing the lease.
The case must therefore be regarded as holding that the question of
tenancy directly involved the terms of the lease and could not prop-
erly be regarded as collateral. The broad language used by the court
in that case when stating the general rule as to documentary originals
is not inconsistent with the limitation stated above with reference to
collateral facts, which received clear recognition in the case of Straw

-v. Jones, 9 N. H. 400, 403.

With reference to the closely related parol evidence rule it should
also be pointed out that “It is a part of that rule that an oral transace
tion, though reduced to writing, can be availed of where other parties
are concerned, and the oral transaction is as between them a material
one.” II Wig., Ev. s. 1253; IV Wig., Ev. 5. 2446. Thus in Johnson
v. Elliot, 26 N. H. 67, 76, it was held that if a confract between one
of the parties to the suit and a third person is material to the right of
action, what was said by those persons at the time relative to the con-
tract is admissible.

As aresult of the foregoing conclusions it follows that there should be

Judgment for the plaintiffs.

All concurred.
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