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Petition dismissed.

All concurred.

Grafton,
1, 1932.March
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Qarleton plaintiffs.McLane, (Mr. orally),Davis & Davis for the

Dun­Carr, Upton (Mr.and Laurence I. DuncanFred P. Robert W.
orally), for the defendants.can

petition broughtThe in underBranch, properlyJ. I. this case is
declaratory judgments (Laws 1929, plaintiffs’act of The86).the c.

present right to ofpremises expirationof “a lease said at theclaim
theypresent and the thatlease” adverse claim of the defendantssaid
nor-presentto a renewal of the one of theexemplifyare leaseentitled

the act of thedesignedmal which was to cover. The effectsituations
in “to thestatute this case is enable normal defendant to institute

proceedings.” Keene, 147,Faulkner v. ante,the 155.
rightplaintiffs “legalII. The defendants assert that the have no

the or not”satisfactoryto determine whether lease has been to them
inreasons, which, logically,for two should be stated and considered

following order, has(1) “providingthe because the words said lease
” to,satisfactory oughtto the in the lease atbeen said lessors not be

out; properlyif(2)all and should be stricken because the clauseabove
illegal andin the lease is void.

thatfindings dispose1. The of the court of the defendants’ claim
they the aboveby strikingare entitled to have the lease reformed out
quoted proviso. only testimony produced byThe the defendants

didlanguage questionto sustain this claim tended to show that the in
appear lease,in the draft of the from the court wasnot first which

byfraudulentlyto infer it in the final draftasked that was inserted
plaintiffs’ attorney prepared court, however,it. The reachedthe who

contrary theprobabilitiesa conclusion that “The are thatand found
original languageinoption of renewal clause the draft in the samewas

signed.” equiva-In this isappears legalas in the document as effect
draft.proviso originalthe was in thefindinglent to a definite that

Company, 82 N. H.Slawsby, 555, 556; v.v. 77 N. H. GoddardMoffie
doubt,implies some225, probabilities”If reference to “the230. the
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the “also assertion that thelanguagethe of court contains the doubt
enough affecting result,affect result. Not thenot serious to theis
helps Slawsby,supra.v.suggestionits no one.” Moffie

unsupportedplaintiffs findingof that thisargumentThe the was
by require only saythe extended notice. needevidence does not We

testimonythat an the that the onexamination of record shows this
point conflictingand that the of the defendants them-was statements

unequivocal.byon the were no means Underselves witness stand
of re-these circumstances the conclusion the trial court cannot be

prayerand it reformationhere,vised follows that the defendants’ for
properlyof the lease was denied.

proviso questionThe the in2. contention of the defendants that
illegal earlyis without merit. It is true that someequallyis and void

pro-partcases indicated a on the of some courts that contractsfeeling
viding perform to the of thepartythat one must satisfaction other

becoming compensationto were for reasonbefore entitled some ob-
forsuggestedOne this conclusion was that injectionable. reason

obligation.ofmutualitya there was no Thus insuch situation
Wallace, Kent, writing2 in395, 18d7,Folliard Johns. Chancellorv.

liberty judge“Ifsaid, defendant were left at to for himself whenthe
and thesatisfied, totally destroy obligation, agree-he it would thewas

ofabsolutely fallacyvoid.” The idea was soonment would be this
promiseAhowever, longer any difficulty.it no causesperceived, and

promise obligationthe itnone a because which creates isthe lessis
to it. “Parties tobyattenuated conditions attached asomewhat

bystipulate performance one of themmay that shalllawfullycontract
obligationTheof the other. of a contract isto the satisfactionbe

provision,such as Chancellordestroyed because it contains anot
Burch, Hollingsworthin v. Colt-seems to have believed.” J.Kent

455.hurst, 78 Kan.
peculiar juris­to have to thissuggestion, which seems beenAnother
by to theperformance partya for onediction, stipulationthatwas

result inunenforceable because it wouldof the other wassatisfaction
of This first made itsjudgethe his own case.making the latter idea

458, 490,N.Railroad, H. whichin the of Smith v. 36appearance case
in laterit casual mention the cases1858,in and receiveddecidedwas

85, R.83, 86,H. and Boston & Maine R.Exeter, 48 N.v.of Janvrin
upon theNone of these cases restsRailroad, 312,N. H. 314.83v.

decision, notion thatgrounda for and theproposition asstatedabove
principle in theinvolves the statedproviso like the one usbeforea

potestnonjudex propria causa, quianon esse inmaxim, aliquis debet
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todayet seemsjudex pars, as fantastic as the Latin itself. Seeesse
Maxims, InLegal 117. so far as the language of these casesBroom’s

idea,that they misapprehensionto involve acountenance of thegives
meaning of the maxim andscope are not toand be followed.
nothing illegal the in question. quiteis about clause “It isThere

parties ap-to to enter into contracts,such and thewherepermissible
of partythe a precedentor satisfaction is made condition to theproval

compensation, or the toright price,to receive contract for the article
delivered, right powerthe has no orCourt to dispense with thebe

Baltimore Co.v. Brydon,&c. 65 Md. ofcondition.” 198. “We know
public policyof prevents parties contractingwhichreason fromno

of one or thedecision other shall Campbellthe be conclusive.”that
Rep.Thorp, Fed.36 414.Co. v.&c.

foregoing discussionit follows questionFrom the that the first trans-
the trial court must be inby answered the affirmative.ferred

opiniona ofdiversityIII. There has been wide ofas to the extent
power to declare himselfparty’s dissatisfieda under a contractual

requiring uponthat he pointbe satisfied some heprovision before shall
perform.obligated to See 6 R. C. 333,L. Tit. Contracts: ss.become

problem interpretationeach case a newIn of presented byis the334.
theof the contract surroundingandlanguage circumstances. Whether

partyof inquiredfaith such agood maythe be into hisand whether
uponbe groundsmust baseddissatisfaction reasonable are contro-

which we needquestions not consider at time,versial this for the actu-
plaintiffs’of the isality questioneddissatisfaction not theby defend-

plaintiffs theythe haveants, upon theoryand tried casetheir the that
groundshadhave reasonable for“must their refusal to renew the

grounds forThe their have franklydissatisfaction been dis-lease.”
They brief,are in a(1) inlarge (2) op-closed. increase and antaxes

premisesto lease theportunity upon more favorable terms. The
“legalthese arequestion whether reasons” has been transferred.
positionThe defendants take the provisothat “the tomust relate

by theperformance lessees” and alone,to this and that since the
performedhave all obligations satisfactorily,lessees their they are

aentitled to renewal of the lease.
nothing in languagefind the theWe of lease which calls for asuch

suggest.limited construction as the In drawing pro-defendants the
obviously approached,viso it was assumed that as the end of the term

reappraisewould thethe lessors situation and determine whether
lease” had satisfactory Attaching“said been to them. to the words

ordinary meaning,their is in-questionthis a much broader than the
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satisfactory.had been Satis-quiry whether the conduct of the lessees
implies with the results of fivefaction with “said lease” satisfaction

satisfactoryoperations it, unsatisfactoryoryears’ under and the
might by manyof influenced factorscharacter these results well be

onlythe If the factor to be consid-outside conduct of the lessees.
“performance by lessees,”were of the it would have beenered that

ineasy say so, nothingto but of the kind was said the lease. We see
upon parties expressfailed togroundno which a limitation which the

implication.read into bycan be this instrument
result nor does it at-any unjustThis conclusion does not lead to

parties improbable purpose.to the or Ob-tribute an unreasonable
viously obligationthe no whatever to renewdefendants were under

clearly positioninTheythe lease at the end the term. were aof
they aspect everycould of “said lease” andeverywhere consider

inoperations determiningdetail of the results of their under it whether
they plaintiffs preservedesired a the wished toApparentlyrenewal.

adoptedThey languagefor a of action.themselves similar freedom
appropriate accomplish purpose,to that and are now entitled to claim

ofthe benefit it.
determining “satisfactory,”In or thewhether a lease is desirable

most obvious consideration to be the amount of rentwould seem
payable expenseof overthereunder, and next the amount head inci-

may reasonablydent Both of groundthereto. these factors furnish
dissatisfaction, why theyfor and no to usreason occurs should not

judgment plaintiffs appraisingaffect the of the in the ofresults the
question bylease here involved. The transferred thesecond trial

accordinglycourt is answered in the affirmative.
The proceedingsIV. with reference to the admission of evidence

exceptionsin the ofbywhich resulted numerous defendants were a
try patiencecharacter well of the trial courtcalculated to the but not

theyto In outlineinvite favorable consideration here. briefest were
plaintiff, Pulsifer,The F. testified that the de­as follows. Ernest

¡an agreement1he hadunsatisfactoryfendants’ was because withlease
party by periodhe could increase the rent over a of tenanother which

excepted upon groundtheyears. testimonyTo this the defendants
agreement writing writingin and the was the evi­that the was “best

aplaintiff's thereuponof The offered in evidencedence” its terms.
premises Na­purportingdocument to be a of the to the Firstlease

Stores, plaintiffs purportingexecuted the and to beduly bytional
byon of the National one Farnsworthexecuted behalf First Stores

The then tocorporation. objectedunder the seal of the defendants
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the thatwriting upon groundthe Farnsworth’softhe admission
proved. Thepurportedthe lessee had not beenauthority to bind

contract, invalid, uponit a valid or whichthen offered “asplaintiffs
for action which he has taken.” After ex­plaintiff relying thethe is

Thethe was excluded. witness thenargument documenttended
the aagreement plaintiffshis were to receivethat undertestified

month the whole floor of the for fiveper$250of for first blockrental
next Toper years.month for the five this the de­$275andyears
groundthe “theexcepted upon writingthat will beagainfendants

Subsequently the defendants that theirstatedthe best evidence.”
the it waswriting withdrawn,the admission of were butobjections to

plaintiffs. thatby arguedin evidence the It isagain offered nownot
writing at handsecondary evidence when the wasthe “admission of

was error.”
to plaintiffs’It was not essential thepositionThis is untenable.

of a or aprove agreementthe existence new lease validtheycase that
thelease, havingbut asserted their dissatisfaction withfor a future

elsewhere,couldtheybecause obtain better termsdefendants’ lease
realityessential,if not for thempermissible, to demonstrateit was [the

substantiality Obviouslyof their that could doneT|and belief this be
gone to a new anothertheyfact had so far as execute lease tothe that

demonstration,strongly complete this thehelped toparty andjfor
thoughthat fact the new lease admissible evenpurpose provingof was

con-by fullythe named lessee was not Thusits execution shown."]
an of thesidered, plaintiffs indicatingas utterance circum-it stood

stantially uponof mind and should admitted thestate have beentheir
by the made.was well stated counsel when offer waswhichground

upon266; Wig.,III Ev. s. 1790. It was alsoWig.,I s. admissibleEv.
the a not inthat execution of document isgroundthe broader “When

the fact of of a ofissue, only thecontentsor the existence documentbut
necessary.” Wig., s,a no is 2132.tenor, Ev.,authentication IVsuch

named inquestion the lessee the new lease hadThe whether become
by rights plain-thereof did not affect of theterms the eitherbound the

the theor Hence execution of document wastiffs the defendants.
plaintiffs merely sought provetonot in The “the existenceissue.

a tenor,” purposeand for this en-theyof a document of such were
“autoptic writing.ofpreference” Wig.,to the II Ev.titled make

1151.s.
broughthaving about the exclusion of this docu-The defendants

extremely legallyand itupon ground,technical untenablement an
giverule of which would them a trial be-strange law newwould be a
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evidence ofplaintiffs permitted to introduce otherthe werecause
ruleputative ofthe lessee. There is no suchagreement withtheir

originals,requiring production documentaryrule the oflaw. The
mind, applies onlyto had in whenseem havewhich the defendants

the“the is to establish its terms.” Whenpurpose [a document’s]
only applica-to a notpurpose fact,collateral the rule isis establish

1242, Here theWig., 1252;II Ev. ss. 5 Ev. s. 3583.Chamb.,ble.
plaintiffs’ they had sub-purpose testimonyof the was to show that

uponbelieving they premisesfor rent thegrounds that couldstantial
advantageous not themore terms. Proof of this fact did necessitate

Theof the terms of the drafted.establishment lease which had been
pro-of a thepurely requiringstate mind was factplaintiffs’ collateral

documentary person’sfor aoriginal proof.duction of no its “When
knowledge ormaterial,a theknowledgeor about document isbelief

terms,may separatebe as a fact the document’sbelief shown from
IIproducing it.” s.Wig.,without Ev. 1243.

the de-424, byThe of Putnam v. Goodall, 419,case 31 N. H. cited
s.although 1246)II Ev.fendants, (See Wig.,of doubtful soundness

held thatnot inconsistent with the above conclusion. It was thereis
tenancy theproved producingof could not lease.the fact be without

ofholding questionThe must therefore be that theregardedcase as
directly prop-nottenancy involved the of and couldterms the lease

the courterly regarded language bybe as collateral. The usedbroad
documentary originalsstating generalin that case when the rule as to

the tois not inconsistent with limitation above with referencestated
facts, in of Strawrecognitioncollateral which received clear the case

N. H.Jones, 400,9 403.v.
parol it shouldcloselyWith reference to the related evidence rule

is oral transac-pointed partalso be out that “It a of rule that anthat
partiestion, though writing,reduced to can of where otherbe availed

concerned, them a materialare and the oral transaction is as between
Wig., 1253; Wig.,one.” II s. Ev. 2446. Thus in JohnsonEv. IV s.

Elliot, 67, 76,v. 26 N. H. it held if a contract onewas that between
rightto ofparties personof the the suit and third material to thea is

was to the con-action, by personswhat said those at the time relative
tract is admissible.

of foregoingAsa result the conclusionsit followsthat there should be

Judgment plaintiffs.thefor

All concurred.


