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plaintiff.Ryan orally), for the(byMatthew brief andJ.

(Messrs. Hughes and Sulli-Burns andHughes & Edmund Sullivan
for theorally),van defendant.

city.compact part of the ItinAllen, bridgeThe was theJ.
foremandefendant’s constructionin evidence that one time thewas at

play-by boysuse as acomplained city marshal about itshad to the
wires.to the defendant’sground complaintin his had referredand

Fromonly bridge superstructure.the thisThe wires were those over
practice boysfor toofrelating the extent theevidence and that to

the de-girders an inference thatup uponto and the horizontalclimb
forpractice The occasionof was reasonable.fendant had notice the

dangerof fromapprehensiontocomplaint mightthe found duebe
uponclimbingonly came about fromproximity to the wires. This

ofsuggestionnobridge.of There wasupperthe framework the
floor level.danger any bridgein of the confined to theuse

closelampto thegirders brought leadingof the the wiresThe use
it in the same asmaking use,to as to them was effectthose the and
bridge. the currentthe near floor of the Whilethough wires were the

during day-mechanically off thebridgein shutthe wires over the was
time, a riskcurrent,a and there wasother wires carried commercial

time.many bridge anyof atenergizingfrom of the the wirescauses
prevented.overcome orIt is claimed that these causes could not be

theHaving notice ofthey consequences might be.not,If could their
becomingknowing of wiresgirdersuse made of the and the chance the

say calledcharged any mayat not that it nottime, the defendant was
demandedupon happened.take the Due careto action until chance

consequences ameasures the of chance currentreasonable to forestall
ignored.likelythe toif chance was too to occur be

changes in the andThe evidence fended to show that construction
practical. that thearrangement lampof the its wires were Soand

waypost lamp out of the ofrunningwires from the to the would be
speciallyone the a the inside it andgirders, carryingon bracket wires
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post upa to the outerrunninginsulated wires down from be set on
girderside of asthe were testified to suitable measures and devices

dangerwhich would or the of contact. The evidence toavoid lessen
contrarythe not conclusive.is

defendant, however,The makes the nocontention that it owed
duty ausing bridge rightfulof care to not the in manner to makethose

wrongful duty might persontheir If a arise asafe. towards suchuse
yet sayspainting girders,as a workman the it there was none towards
climbinga theboy position girdersin of and themountingdecedent’s

right.without
inpresentThe of supportstate the law here force does not the claim.

duty carelesslyThe against trespassersnot to intervene notknown is
doubtful, trespassersknown presenceand include those whose should
in anticipated. McCaffrey Company,reason be v. 80 H. 45, 54,N.

Knowledge presenceand maycases cited. or notice of actual be
necessary probableto notice ofgive presence,later whenbut the

dutyacquired, may bylatter notice once the of careis not be avoided
ignorance presence dutyof actual thereafter. The not to intervene

mayin such call for ofcases active conduct care foras well as the
of negligence.avoidance of McCaffreyactive conduct Company,v.

supra, 54, 55; Castonguay Company,v. H. 6.1, owing83 N. The care
to probably to thepresentthose be relates to time when notice of the
probability relationshipis received. There then imposeis so toasa,

,vTothe induty presence.advance of actual wait until presenceactual
usingbefore duty expectedcare would defeat the to trespassers before

presencetheir dutybecame known. The is in line generalwith the
principle of in anticipatingcare harm likelyto all to exposedbe to a
danger person dutyfor the owingwhich the is responsible.

it owing onlyWhen is said that care is towards those with whom
there a relationship,is problem determiningthe of if relationshipa

by rigidexists remains. It is not arbitrarysolved and classifications
between those entitled and not entitledthose to receive care. “The
rule of applied jurisdictionreasonable conduct is in this ... to show
the extent of an existing relation ... It is a reasonable rule because

onlyit calls for McCaffreyreasonable conduct.” Company, supra,v.
51. And the goesrule even farther and serves to show the existence
of a relation as well as its extent. isReasonableness as well a oftest
the requirement conduct,of a matter of oflaw,as character,as its as
a matter of fact.

A rule that no engagedcare is due inone wrongful conduct un-is
qualifications.withoutreasonable dutysubstantial The of care
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trespassertowards a developed throughknown has been this test of
requires.what reasonableness It is now as well settled as the lack

dutyof the presencetowards those whose is not to be anticipated,
because of deny liabilityits Tounreasonableness. to the known
trespasser reasonably regarded greater injusticeis as a to him than

imposeto negligentit is on the defendant. anIt is not enforcement
obligationof moral by terming obligationthe a legal duty, but it ais

liability reasonablyrule of invoked.
No one profitshould from wrong advantagehis or take of it; wrong-

ful conduct excused;is not to be and one wrongwho does should suffer
consequences.its But liabilitythe law of civil pen-has no favor for

alties, policyand a of accountabilityreasonable has marked its efforts
regulateto Discouragementconduct. wrong, byof depriving the

wrongdoer protectionof engaged inwhile its commission, should not
go so far to promotionas lead to the of harmful or indifferent conduct
towards him. adjustmentReasonable adaptedwhich is best to se-
cure proper conduct from all the objective.is law’s

one doing wrongWhile consequences,must suffer its consequences
are not in the wholly bylaw principlesdetermined the natural of cause
and Logic may sayeffect. that if the wrong were committed,not
exposure dangerto from the defendant’s conduct would not in-be
curred. LabilityBut the law consequenceslimits for to such as it
terms natural proximate, leavingand others as ofmatters occasion.

dividingThe ultimatelyline ofis one Inreasonableness. the suffer-
ing of consequences wrong,for a reasonable rules of the ofextent
liability for adopted,them are and at the timesame reasonable rules
limiting exemptionthe of liability of injuryothers for done during
the commission of the wrong.sufferer’s

passingIn upon the reasonableness, compara-issue of relative and
tive are general,considerations made. In when danger greatthe is
and the wrongful conduct of injured personthe serious,is not it is
reasonable for the law to relationship impose dutyfind a and to a of
protection. A defendant in causing dangeroushis own interest

operateforces to dangerousor conditions to exist reasonablyshould
protect likelythose exposed reasonablyto be to them and innot fault

exposure.for the
Standards of may change changingin conditionsreasonableness

changingand principleattitudes towards the But the ofconditions.
unchanged liabilityreasonable conduct inremains as the of civiltest

specialthe of changesabsence rules. It is because of such and be-
cause of the of opinion,elements reasonableness which resolve into



454

it aof rules come about. But is differ-and conflictthat differences
principle.and ofapplicationofence not

anynot lead to withdoes serious conflictforegoing discussionThe
opinion McCaffreyin themajority case. Proofreasoning of thethe

gather near the withoutof of others to wires careknowledge a habitof
of intervention”,a it“might present case activeprotectionfor their

points graspingon inThe rests the two thatdecisiontherein said.is
guiltyplaintiffhead the was of anabove his “un-wirethe defendant’s

andpropertywith that notice that theinterference” itsauthorized
likely could not be found.to be climbedwastree climbed

say tendencyto areasonable that ofpoint it seemsOn latterthis
everyprobabilitynot indicate a that tree willboys trees doesto climb

question naturallya treein must be such asThe treeclimbed.be
thefinding that defendant has noticeclimbing, justifyto theinvites

duty providing insulation,of“. the where itclimbing.of the
pointsof atto the insulation wires where there isexists, is limited

person may wires,in contact thethat a come withapprehendtoreason
Company,v. Vt. The ofWetherby’s Adm’r 83 189. issue the...”

McCaffreyin the case to show whether thesufficiency of the evidence
climbing expected,be is not here ofup was to con­one whichwas^tree

essentially fact, pointof and on thean the caseIt issuesequence. is
precedent.a The situation was found toimportance asis without

411,79Company, N. H. where the defendantin Devostv.like thatbe
property.ofmade itsno notice of the usehad

itinterference, is difficult to whereinunauthorized seepointthe ofOn
infringed. propertyrights damaged,were Its was notthe defendant’s

authority it attemptedor over tocontrol was bepossession,and no
necessarily wrongful. Leaningare notContactsor exercised.taken

inanimal, pressurean and normal aagainst building, pattinga crowd
rights.of inordinarily others’ As said the dissent-infractionsare not

of thecase, the reasonableness conduct determinesopinion in theing
its quality^

spaceownership oftheory privateof the above one’s landtheIf
trespasser thetowards owners overby ah’ a whosetravelermakes a

for an of ownershipit stands incident stillpasses,he it is becauselands
country.” policy maythe The of thethe of lawadapted “to state

the of normalenough regu-in validation tostrongbecome contacts
any event, use,In when the as inmake it lawful.andlate such use

something prevent falling, non-possessory,to isof itstaking hold
ofrightful.to make it The caseseem Croteauwouldreasonableness

position.not515, is inconsistent with this The79 N. H.Company,v.
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theplaintiff propertythere control over defendant’s andexercised
foundto do It could not be reasonable becauseassumed its business.

for him act as he did.there was no fair occasion to
distinguishedThe Devost are undertaken to beMcCaffreyand cases

by treating plaintiff in92,from 77 N. H. theThompson Company,v.
rightful when injured.the latter in conduct He wasengagedcase as

play against pole.in in a If aplaying highwaya and his leaned trav-
playgroundaright may goof so far as to make outhighwayeler’s use

right onlyof far theit, opinionthe in the case declares the “so as de-
conceding right play highwaya to onfendant is concerned.” But the

bridge play,mount framework of a in therightsurface and no to the
dutyrelieved from towards ofmaydefendant here not be those whose

probable presence notice,had however their conduct is to be re-it
garded.

McCaffreyThe than in thepositiondefendant’s is less favorablef
propertycontactplaintiff’scase where the with the defendant’s was

here hold of aintentional. The decedent lost his balance and took
keep falling. doingwire to In this conductfrom his was instinctive

and automatic. Contact with the wire was thus accidental and
any wrongful. Company,could in held Puchlopeknot view be v. 82

440, 442; Melville,N. H. &c. Co. v. 210 Ill. 70. IfCommonwealth he
making wrongful bridge, relationshipwas a of ofuse the absence be­

therebytween him and the defendant not denoted.is
wrongful, wrongfulIf B itA’s conduct towards is should also be

only not,,if B Btowards C the difference and C is that isbetween
is, engaged wrong wrongwhile C in a to A. C’s le-unrelated is not

gally merely him ininjury places positioncausal of his if it the same
in,B B.as is and he should recover as well Reasonable care is dueas

wrongThe only qualification mightboth. is a circum-that C’s be
affecting may instance care in his It be thatA’s case. reasonable

wrongdoersconduct one carewill use less towards than others. But
dutythe to care theuse such as circumstances demand is not modi-

fied, and the an ofdifference is issue of fact and not law. When the
injured party’s wrong person, ex-is towards a third the defendant’s
emption wrongfrom care would amount ofto the inurement the to

advantage,his j
private byIf on meet,a road two stolen one driven its thiefcars

bypassenger ignorant theft,and with a of and other driventhe the
purchaser passengeran from a ofinnocent its thief and with aware
varyingtheft, wrongs passengersits the of the and towardsdrivers

enough anythe owners of the in to affectcars would not be instance
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rights to receive and use care. If the dif-respective and dutiestheir
affecting care, dutythe of tostandard useferences are circumstances

notreasonably required wrongslowered. Their towardsisthe care
injury negligencefrom them-amongare not the causes ofownersthe

recovery injury gives profitfor the no fromothers, andor fromselves
wrongdoing.their own

safeguard protectbeinglaw to and the variousobject of the“The
obviously far limitland, going quite enough to the im­rights in it is

logicrights have been invaded. Nor doesmunity to the one whose .
antrespass injury possession;A is to the andrequire more.justiceor

therefor,is canpossessionhe disturbed who sue soonlyit whoseas is
alone, could the unlawful invasion whenhe,that assertit should be

trespasser.injuredan One should not be allowedbrought bysuit is
by injuredthat theshowing partyact’ wasdefend an indefensible‘to

which,something person,as to a third unlaw­doingin wasengaged
100 414.Humphrey Company,v. Vt.ful.”

nearly supportunanimous in of thisto beAuthority is understood
Malden,548;Conn. Boutlier v. 226Company, 75view. v.Nelson

276; Daltry Company,72 N. J. L. v.Company,Guinn v.479;Mass.
295; Company,Company,v. 80 W. Va. Benton v.403;Pa. St. Cox208

742;Company, App. Birmingham4354; v. Ga.165 N. C. Johnson
v.Cockrum, 372; Wayne Stark,Ala. Ft. &c. Co. 74 Ind.v. 179&c. Co.

1; Lipovac Company,274 Mo. v. 202669; Company,App. v.Williams
City, Kan. 684;104 New Omaha &c. Co.517; Edwards v. KansasIa.

Meyer Company, 279;v. 151393; Wis. South­Johnson,v. 67 Neb.
Company,v.Bruce, 581; TalkingtonArk. 96 Wash.89western&c. Co.v.

106; Alameda,41 Davoustv. 149 69.Ida. Cal.386; Company,v.Ellis
give anof the decedent’s death rise to unusualThe circumstances

losinggirder and his bal-leaningIn over from theof cause.issue its
protection keepno from the defendant to fromentitled toance he was

liability exposing dangerin him to the ofonly wasfalling. Its
in the he havefor the current wires wouldIf but•charged wires.

bridge river,of the or into the he would with-on floorfallen down the
seriously injured. Although heeither killed orhaveout doubt been

yet by precedingif of his of bal-electrocution, reason lossfromdied
ofexcept current,for the intervention thefallhe was bound toance

Inlong to five or was to be maimed. such anhavehe either did not
deprived him, not of athe defendanthis loss of balanceoutcome of

given pecuniaryof one too toexpectancy, but short beof normallife
normal, limited,of of earn-alternative, and not butin oneallowance,

in the other.ing capacity,
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probablydeath, have fallen withIf it were found that he would thus
for conscious suf-resulting, the defendant not be liable unlesswould

In thatthe shock. situa-fering found to have been fromsustained
or no To constitute action-earning capacitylife had value.tion his

todamage, damage is limited thosenegligence there must be andable
prescribes.elements the statute

have fallenhe wouldfor the currentIf it should be found that but
capacity resultingearningof life orinjury,serious then the losswith

injuredinby its value suchfrom the electrocution would be measured
taken intocrippled would beEvidence he becondition. that would

already crippled.had beenthoughin the as heaccount same manner
liabilityonprobable thus asHis but for the current bearsfuture

the current threw himdamages. the fromwell as Whether shock
balance,hisgirder have recoveredback on the or whether he would

if it nothold of had beenor aid wire he tookwith without the of the
mayas it standscharged, fact,are of to the evidenceissues as which

to differentlead conclusions.

Exception overruled.

All concurred.


